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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 74-1258 


NATURAL RESOURCES DEFENSE COUNCIL, INC., 

Petitioner, 


ENVIRONMENTAL PROTECTION AGENCY, 

Respondent, 

CELANESE CORPORATION, et al., 


Intervenors. 


ON PETITION FOR REVIEW 


BRIEF FOR THE ENVIRONMENTAL PROTECTION AGENCY, 

RESPONDENT 


JURISDICTION 


This Court has jurisdiction, pursuant to Section 
509(b)(1) of the Federal Water Pollution Control Act Amendments 
of 1972 (the "FWPCA" or the "Act"), 33 U.S.C. 11369(b)(1), to 
review the action of the Environmental Protection Agency Administrator 









In promulgating regulations under Sections 301, 306, and 307 
of the Act, 33 U.S.C. §§1311, 1316, and 1317.- 7 

ISSUES PRESENTED 

1. Whether this Court has exclusive jurisdiction 
under Section 509(b)(1) of the Federal Water Pollution Control 
Act and to hear and decide the issues raised by Petitioner in 
challenging the effluent limitations and effluent limitations 
guidelines promulgated under Sections 301 and 304 of the Act. 

2. Whether a limited provision for modification of 
effluent limitations in unusual circumstances is consistent 
with the regulatory scheme of the Federal Water Pollution 
Control Act. 

INTRODUCTION 

Respondent is placed in an unusual situation by this 
action. Petitioner and Respondent agree that the regulations 
promulgated by Respondent, as a general matter, correctly 
Implement the intent of the Federal Water Pollution Control Act, 

IV Although both Petitioner and Respondent agree that jurisdiction 
properly lies in this Court, Intervenors have challenged that 
Jurisdiction. Petitioner has addressed the jurisdictional question 
in its brief, and Respondent will also treat that issue, infra. 
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as amended, (the "Act") and as such are properly revlewable 

by this Court, but differ as to the validity of a certain 

provision In the regulations. The Chemical Industry Interveners 

have entered the case to assert that this Court lacks jurisdiction 

to review these regulations because (1) despite Respondent's 

intent, these regulations do not establish Section 301 effluent 

limitations or (2) that if these regulations are effluent 

limitations, then they are beyond Respondent's authority 
la / 

to promulgate. 

A. Statutory Background 


The Federal Water Pollution Control Act Amendments 

of 1972 (P.L. 92-500) drastically changed the national approach 
to control of water pollution. Earlier statutes had relied 
on water quality standards as the primary vehicle for 
controlling pollution. Enforcement was not generally effective 
because of the difficulty of establishing a reliable correlation 


b*/ The regulations at issue pertain to the following point source 
categories (40 CFR parts and Federal Register citations for the 
respective categories in parentheses): Feedlots (Part 412, 39 Fed, 
Reg. 5703), Glass Manufacturing (Part 426, 39 Fed. Reg. 5711), 
Phosphate Manufacturing (Part 422, 39 Fed. Reg. 6579), Cement Manu- 
facturing (Part 411, 39 Fed. Re g. 6589T7Tubber Manufacturing (Part 
428, 39 Fed. Reg. 6660), Ferroalloy Manufacturing (Part 424, 39 Fed. 
Reg* 6805), Asbestos Manufacturing (Part 427, 39 Fed. Reg. 7525), Meat 
Product and Rendering Processing (Part 432, 39 Fed. Reg. 7894), Non- 
ferrous Metals Manufacturing (Part 421, 39 Fed. Reg. 128221). 
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between effluent discharges by a particular source and the water 

quality of a given body of water, particularly where a large 

number of dischargers were congregated on one water body. The 

1972 Amendments changed the approach to require effluent 

limits for dischargers based on technology, not on the quality 

of the receiving water. The Senate Report explained this change 

2 / 

of approach as follows 

The legislation recommended by the Comnittee 
proposed a major change in the enforcement mechanism 
of the Federal water pollution control program from 
water quality standards to effluent limits. 

****** 

The Committee adopted this substantial change 
because of the great difficulty associated with 
establishing reliable and enforceable precise 
effluent limitations on the basis of a given stream 
quality. Water quality standards, in addition to 
their deficiencies in relying on th^ assimilative 
capacity of receiving waters, often cannot be trans¬ 
lated into effluent limitations defendable in court 
test8, because of the imprecision of models for water 
and the effects of effluents in most waters. 

Under this Act the basis of pollution prevention 
and elimination will be the application of effluent 
limitations. Water quality will be a measure of pro¬ 
gram effectiveness and performance, not a means of 
elimination and enforcement. 


U ^-Legislative History of the Water Pollution Control Act 
Amendments of 19 72 (hereinafter T.f>p_ m«i- y rn T ..,.^ nr|1 

Research Service, Serial No. 93-1 (two volumes), at 1425-26 
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The Committee recommends the change to 
effluent limits as the best available mechanism 
to control water pollution. With effluent limits, 
the Administrator can require the best control 
technology; he need not search for a precise link 
between pollution and water quality. 

Thus, Section 301(b) requires dischargers of pollutants to achieve 
in 1977 and 1983 certain levels of pollution abatement based on 
technology as determined by the Administrator pursuant to the 
direction of Section 304(b) which outlines the relevant considera¬ 
tions to be made by the Administrator in establishing these levels 
of control. Water quality standards were retained in Sections 
301(b) and 302 to supplement the technological limitations. The 
vehicle adopted by the Congress to implement and enforce these 
limitations was a permit system established in Section 402 which 
provides for each discharger being issued a permit to discharge 
which contains these effluent limitations and which can be enforced 
pursuant to Section 309 should the conditions be violated. 

An additional factor in the Congressional decision to 
adopt an effluent limitations approach was the desire to establish, 
to the extent possible, uniformity throughout the country for similar 
dischargers both as a matter of fairness and to avoid the adoption 
in certain areas of lax water quality standards which would cause 
those areas to become pollution havens. 





In the 1972 Amendments Congress also ordered the 

i * 

Administrator to propose and ultimately promulgate standards 
for the control of discharges from newly constructed sources 
of effluents. Section 306, 33 U.S.C. 51316. The Administrator 
is also authorized to list toxic pollutants and to publish effluent 
standards or prohibitions for the toxics. Section 307, 33 U.S.C. 
§1317. 

Enforcement under the 1972 Water Act hinges on one 
crucial sentence In Section 301, 33 U.S.C. § 1311(a): 

Except as in compliance with this section 
and sections 302, 306, 307, 318, 402 and 404 
of this Act, the discharge of any pollutant by 
any person shall be unlawful. 

Therefore, every discharge of any pollutant into the Nation's 

ia illegal, unless the source remains in compliance with 
the following requirements: effluent limitations of Section 301(b), 
based on the best practicable control technology currently available 
by 1977 based on the best available technology economically achievable 
by 1983, or more stringent water quality standards; water quality 
related limitations of Section 302; national standards of 
performance of Section 306 for new sources; effluent standards 
of Section 307 for toxic pollutants; permits of Section 318 for 






approved aquaculture projects; and permits issued under Section 402 
by the Federal or State authorities. 


Enforcement procedures are now direct and speedy. The 
Federal Administrator can enforce these various requirements by 
notifying the affected State of the violation and waiting 30 days 
for the State to act or by immediately assuming enforcement 
responsibility himself and issuing a compliance order or bringing 
a civil suit against the polluter. Section 309, 33 U.S.C. §1319. 

This action centers around EPA's implementation of 
Sections 301(b) and 304(b) through regulations establishing 
effluent limitations guidelines and standards. Petitioners object 
to one section of certain of these guidelines. Intervenors are 
not directly interested in the substance of the regulations in 
issue here, but have intervened to submit their views on the allegedly 
erroneous approach to the regulations adopted by EPA and the 
consequent necessity to dismiss this action for lack of juris¬ 
diction. Intervenors have raised the identical arguments in 12 
cases in the Fourth Circuit Court of Appeals challenging the 

Inorganic Chemicals industry regulations and in the United States 

3/ 

District Court for the Western District of Virginia.” 

3/ In the United States Court of Appeals for the Fourth Circuit: 

E.I, DuPont de Nemours & Co, v. Russell E. Train . No. 74-1261; 
Allied Chemical Corn, v. Russell E. Train . No. 74-1^90: Dow Chemical 







EPA's approach to developing regulations implementing 
Sections 301(b) and 304(b), as well as Sections 306 and 307(b), 
were outlined in a Notice of Public Review Procedures published 
on August 6, 1973 (38 Fed. Reg. 21202). That notice explained 
that EPA, with the assistance of contractors, would review various 
industrial categories, starting with those outlined in Section 
306(b)(1)(A). That review would be set forth in a report upon 
which interested persons could comment. EPA would then prepare 
a draft ’’Development Document" and propose regulations identifying 
the level of effluent reduction achievable by 1977 and 1983. 
Comment was again solicited on the draft Development Document and 
the proposed regulation. Proposals for the nine industries under 
review here were made in the Autumn of 1973. Final regulations 


Footnote 3 Continued 


Co^ v. Russell E. Train . No. 74-1301; Olin Corn, v. Russell E. Train . 
No. 74-1302; FMC Coro, v. Russell E. T rain. No. 74-1303; American 
Cyanamid Co. v. Russell E. Train . No. 74-1304: Stauffer Chemical Co. 
v. Russell E. Train. No. 74-1406; Diamond Shamrock Corp. v. Russell E. 


Train . No. 74-1588; PPG Industries. Inc, v. Russell E. Train . No. 
74-1589; BASF Wyandotte Corp. v. Russell E. Train. No. 74-1590; 
Cities Service Co. v. Russell E. Train . No. 74-1670: NL Industries . 

v. Russell E. Train . No. 74-1741, in the United States District 
Court for the Western District of Virginia; E.I. DuPont de Nemours. 
et al. v. Russell E. Train (Civ. No. 74-51-R). 
















were promulgated In January and February of 1974. Regulations 
implementing Section 306 of the Act establishing standards of 
performance for new sources, and Section 307(c) establishing 
pretreatment standards for new sources were also promulgated. 

In the final regulations, a provision allowing for modification 
of the standards in certain situations was included (Pet. Br. 
at 15). Petitioners filed for review of these regulations 
pursuant to Section 509(b)(1)(E) of the Act which provides for 
review in the United States Court of Appeals of the Administrator's 
action "in approving or promulgating any effluent limitation or 
other limitation under section 301, 302, or 306." Intervenors 
moved to intervene in the action on March 25, 1974 and that motion 
was subsequently granted by this Court. Additional facts are set 
forth in Petitioner^ Brief and are not repeated here. 

ARGUMENT 

I 

THIS COURT, AS THE APPROPRIATE COURT OF APPEALS, 

HAS EXCLUSIVE JURISDICTION UNDER SECTION 509(b)(1) 

OF THE FEDER/ T „ WATER POLLUTION CONTROL ACT TO 
HEAR AND DECIDE THE ISSUES RAISED BY THE 
PETITIONER IN CHALLENGING THE EFFLUENT LIMITATION 
GUIDELINES PROMULGATED UNDER SECTIONS 301 and 304 
OF THE ACT 

P e illloner and Respondent are in essential agreement 
on the issue of the Jurisdiction of this Court to hear this matter. 
With certain minor exceptions, which will be evident from the 
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subsequent discussion, Respondent concurs in the arguments presented 

4/ 

by Petitioner in Part I of its brief.— The following points 
are submitted In support of those arguments. 

Where, as here, Congress has established a statutory 
scheme for judicial review, only those courts upon which Congress 
has bestowed authority can assume jurisdiction. In Whitney Bank v. 
New Orleans Bank . 379 U.S. 411, 420 (1965), the Supreme Court, 
relying upon the statutory scheme for review, applied this principle 
to restrict judicial review of agency action only to the courts 
of appeals: 

1 [Wjhere Congress has provided statutory 

review procedures designed to permit 
agency expertise to be brought to bear 
on particular problems, those procedures 
are to be exclusive. ... To permit 
a district court to make the initial 
determination of a plan's propriety 
would substantially decrease the 
effectiveness of the statutory design. 


District court review in such a case would be coram non judice . 
Courts of Appeals have followed this principle in cases where 
Congress vested in particular courts the exclusive power of 

judicial review of agency determinations. In Frito-Lay. Inc, v. 

* 

F.T.C, . 380 F.2d 8, 10 (1967), the Fifth Circuit found exclusive 


4/ Pet. Br. at 17-32. 
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Jurisdiction, according to the statutory procedures, in the courts 

of appeals. The Court stated, "where Congress has provided an 

adequate procedure for judicial review, that procedure must be 

followed.' 1 See also UMC Industries. Inc, v. Seaborg . 439 F.2d 

953, 955 (C.A. 9, 1971); Oling v. Air Line Pilots Association . 346 

F.2d 270, 276 (C.A. 7, 1965). Even if the agency's enabling 

act does not state that the scheme provided for judicial review 

is exclusive, it must be presumed to be exclusive. Whitney Bank . 

supra . 379 U.S. at 422; Coca-Cola Co. v. F.T.C. . 475 F.2d 299, 302 

(C.A. 5, 1973): Nader v. Volpe . 466 F.2d 261, 265-268 (C.A.D.C., 

1972). The rationale for finding in the statutory scheme exclusive 

court of appeals Jurisdiction to review agency action has been 

articulated in Fort Worth Nat. Corp. v. Federal Savings & Loan Ins. 

Corp. . 469 F.2d 47, 52 (C.A. 5, 1972): 

Congress expected to prevent conflicting 
rulings and duplicative proceedings that 
inevitably would result from permitting 
collateral attack of Corporation orders 
in the various district courts. Providing 
an exclusive method of review facilitates 
efficient and timely resolution of disputes 
concerning agency actions and promotes 
uniformity in judicial decisions. 

Even though the Congressional scheme for judicial 

review fails to include some ancillary questions in its explicit 
grant of restricted jurisdiction, courts with jurisdiction under 






the statutory procedures should also hear and determine these 
ancillary questions in order to avoid bifurcation of judicial 
review. Foti v. Immigration Service. 375 U.S.* 217, 224-230 (1963) 
Tomah-Mauston Broadcasting Co. v. F.C.C. . 306 F.2d 811, 812 (C.A.D 
1962). 


This Court has e xclusive jurisdiction, according to 
the explicit provisi ons of Section 509. to review the efflu x 
limitations promulgated by t h e Administrator pursuant to Section 
?.°l( b )i 33 U,S.C. 11311(b). - Section 509(b)(1) of the Federal 

Water Pollution Control Act of 1972, 86 Stat. 816, 33 U.S.C. 

§1369(b)(l), bestows upon the courts of appeals the exclusive 

* 

Jurisdiction to review EPA actions in promulgating any effluent 
limitations under Section 301 of the Act. The language of 
Section 509(b)(1) provides: 

4 

Review of the Administrator's action (A) 
in promulgating any standard of performance 
under section 306, • . . (E) in approving 
or promulgating any effluent limitation or 
other limit ation under section 301 . 30ZT"or 
306, . . . may be had by any interested 
person in the Circuit Court of Appeals of the 
United States for the Federal judicial district 
in which such person resides or transacts such 
business upon application by such person. Any " 
such application shall be made within ninety 
days from the date of such determination, 
approval, promulgation. Issuance or denial, or 
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i • 

after such date only if such application 
is based solely on grounds which arose 
after such ninetieth day. [Emphasis 
supplied.]!/ 

Section 301, 33 U.S.C. $1311. states in its relevant 
provisions: 


(a) Except as in compliance with this 
section and sections 302, 306, 307, 318, 402, 
and 404 of this Act, the discharge of any 
pollutant by any person shall be unlawful. 

(b) In order to carry out the objective 
of this Act there shall be achieved — 

(1)(A) not later than July 1, 1977, 
effluent limitations for point sources, 
other than publicly owned treatment works, 
(1) which shall require the application of 
the best practicable control technology 
currently available as defined by the 
Administrator pursuant to section 304(b) 
of this Act, or (il) in the case of a 
discharge into a publicly owned treatment 
works which meets the requirements of sub* 
paragraph (B) of this paragraph, which shall 
require compliance with any applicable pre¬ 
treatment requirements and any requirements 
under section 307. of this Act; and .... 


5/ Intervenors have expressed an incredibly strained interpretation 
of Section 509(b)(1), (Int. Br. at 32-39), emphasising that 
Congress used language in the alternative, "approving or promulgating" 
to indicate that the Administrator may not always have the authority 
to promulgate effluent limitations. This amazing interpretation merits 
a few words of reply: (1) It Is hard to grasp why the use of these 
two words in the jurisdictional section should limit the Administra¬ 
tor's power under the substantive provisions of the Act such as 
Section 301. (2) The language of Section 509(b)(1) granting court 

of appeals review of the Administrator's action in "approving or 
promulgating" effluent limitations strengthens the EPA's position 
that Congress anticipated that the EPA would promulgate effluent 


a 
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(2)(A) not Inter then July 1, 1983, 
effluent limitations for categories and 
classes of point sources, other than 
publicly owned treatment works, which (i) 
shall require application of the best 
available technology.economically achievable 
for such category or class, which will result 
in reasonable further progress toward the 
national goal of eliminating the discharge 
of all pollutants, as determined in accordance 
with regulations issued by the Administrator 
pursuant to section 304(b)(2) of this Act. . . . 

(d) Any effluent limitation required by para¬ 
graph (2) of subsection (b) of this section shall be 
reviewed at least every five years and, if appro¬ 
priate, revised pursuant to the procedure established 
under such paragraph. 

(e) Effluent limitations established pursuant 
to this section or section 302 of this Act shall be 
applied to all point sources of u'scharge of 
pollutants in accordance with the t revisions of this 
Act. 


Footnote 5 Continued 

limitations pursuant to Section 301. Section 301(e) explicitly states 
the Congressional indent that effluent limitations be established. 

This is the same language Congress used in Section 302, "effluent 
limitations ... shell be established," review of which is governed 
by phe same provision of Section 509(b)(1). (3) The language of 

Section 509(b)(1) in the alternative, "approving or promulgating" 
merely indicates the review of the Administrator's action with respect 
to effluent limitations must be reviewed in the Courts of Appeals, 
regardless of whether the Administrator's action was an approval of 
somfe action establishing effluent limitations (e.g. pursuant to 
Sect lot. 301(c) or (d)) or a promulgation of effluent limitations. 

i 













Subsections (d) and (e) demonstrate that Congress 

intended for EPA to establish, periodically review and revise, and 

apply effluent limitations which specify the standards to be 

achieved by 1977 (application of the best practicable control 

technology) and by 1983 (application of the best available technology 

economically achievable). Unless the Environmental Protection 

Agency is authorized to promulgate effluent limitations, which can 

be reviewed, revised, and applied. Subsections (d) and (e) make no 

sense, since there would otherwise be no regulations upon which 

6 / 

the requirements of those Subsections could operateT The discussion 
of the legislative history of Section 301 and its relation to 
Section 304(b) and Section 402, infra , will eliminate any doubts as 
to the Congressional intention to authorize EPA to establish, by 

regulations, the effluent limitations implementing Section 301. 

The Act, in Section 502(11), 33 U.S.C. §1362(11) broadly 

defines effluent limitations as: 

[Ajny restriction established by a State 
or the Administrator on quantities, rates, 
and concentrations of chemical, physical, 
biological, and other constituents which 
are discharged from point sources into 


6 / diction 302, 33 U.S.C. §1312, also takes for granted the 

establishment of effluent limitations pursuant to Section 301. 
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navigable waters, the waters of the 
contiguous zone, or the ocean, Including 
schedules of compliance.2/ 

Beyond any doubt, the EPA has promulgated effluent 

limitations, pursuant to Section 301 and within the wide antoit 

of the definition of Section 502(11). 

The notice of proposed rulemaking for these Industrial 

categories called to the attention of all Interested parties that 

"effluent limitations guidelines for existing sources and 

standards of performance and pretreatment standards for new 

sources [are] set forth In tentative form" as proposed rules 

g 

by the EPA for the named subcategories of the particular Industry.” 
The notices explicitly stated that the rules were being proposed 
pursuant to Section 301 (effluent limitations). Section 304(b) 


V Interveners twist this clear definition trying to prove that 

effluent limitations do not Involve regulations and that effluent 
limitations must be set by the Federal Government in conjunction with 
the States, i.e., in permits. (Int. Br. at 34-36.) This distortion 
ignores the legislative history (S. Rept. 92-414, Leg. Hist. 1495) 
and attempts to have this Court amend the definition to read "Any 
restriction^established by a State or the Administrator in a discharge 
permit... . States clearly can establish effluent limitations"by 
regulation t Section 510, 33 U.S.C. §1370, as the Federal Government 
can pursuant to Section 301(b). Congress explicitly distinguished 
the effluent limitations established pursuant to Section 301 and 
permits issued under Section 402. See Section 505, 33 U.S.C. §1365. 
especially subsection (f). ’ 

8 / Since the materiel here being discussed appeared in essentially 
identical form in each of the nine sets of regulations at issue 
in this case, only the Federal Register citations relating to the 
Nonferrous Metals Manufacturing Point Source Category will be cited 
for purposes of example. 
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and (c) (guidelines for effluent limitations), Section 306(b) 

(standards of performance for new sources), and Section 307(c) 
(pretreatment standards for new sources).” The notices then 
summarized the relevant statutory provisions. See, e.g., 38 Fed. 

Reg. 33170. 

All interested parties, therefore, were put on notice 
that the proposed regulations would not only satisfy the statutory 
requirement of Section 304(b) for guidelines for effluent limitations, 
but also would carry out the Congressional mandate that effluent 

limitations be promulgated under Section 301(b). The legislative I 

*) 

history of Section 301 will be discussed below in subsequent pages. 
This history refutes the Chemical Industry Intervenors distortion 
of Section 301 which asserts that this section does not empower 
the EPA to establish effluent limitations by regulations. 

But even without the repeated mention of its reliance 
on Section 301 in the proposed rulemaking, all but the willfully 
blind should perceive that the regulations for these categories 


9/ Intervenors assertion that "no one commented on the proposed 
( regulations in the expectation that . . . they were in fact 
limitations . • ."is patently false as is shown by their own 
comments which are attached as Addendum 1. These comments show 
that as far back as June of 1973 Intervenors were aware of Respondent's 
position on the application of the limlt£tlons and were trying to 
dissuade the Agency from that approach. 


\ 
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fall clearly within the statutory definition of effluent 
limitations of Section 502(11). Throughout these proposed 
regulations are restrictions on quantities, rates and concen¬ 
trations of chemicals discharged from these point sources into 
navigable waters, the definition of effluent limitations. See, 
e.g., 38 Fed. Reg. 33181-33183. 

These final regulations which are challenged in the 
present suit, were promulgated as effluent limitations (Section 
301(b)) as well as guidelines for effluent limitations (Section 
304(b)). "This final rulemaking is promulgated pursuant to 
Sections 301, 304(b) and (c), 306(b) and (c) and 307(c) of the 
Federal Water Pollution Control Act." See, e.g., 39 Fed. Reg. 
12822. Sections 301 and 304(b) and (c) are again mentioned as 
authority for the promulgated regulations. See, e.g,, 39 Fed. 

iteg. 12825. The regulations themselves again demonstrate that 

1 

.they come within the statutory definition of effluent limitations. 

The EFA, therefore, has proposed and promulgated 
effluent limitations, as authorized by Section 301 of the Act. 
Under Section 509(b)(1) this Court has exclusive jurisdiction 
.to review these effluent limitations. 






The review process established in Section 509(b) clearly 
reflects the purpose of Congress to bring the provisions of the 
FWPCA. into effect as expeditiously as possible in an orderly fashion. 
By vesting exclusively in the courto of appeals the responsibility 
to review directly the EPA's action in promulgating effluent 
limitations, Congress sought by prompt direct review to maintain 
the integrity of the time sequences of the Act. S. Kept. No. 92-414, 
Leg. Hist, at 1503. Piecemeal litigation in the district courts 

concerning the Administrator's actions in promulgating effluent 
limitations and effluent limitations guidelines would entirely 

frustrate that Congressional purpose. 

Therefore, this Court should reject the Chemical Industry 

Intervenors* attempt to divert this litigation into the district 

courts where the ultimate effects would be delay and disorder. 

No district court has power, under Article III of the Constitution, 
to hear these cases. This Court should be able to pierce the 

Intervenors 1 strategy of seeking district court review and conclude, 
as did the Tenth Circuit in a similar case involving EPA-proposed 
regulations under the Clean Air Act, that ’’the only effect of this 
action is to frustrate the administrative proceedings and to 
intrude on the court of appeals' function." Anaconda Co. v. 
Ruckelshaus . 482 F.2d 1301, 1304 (1973). 
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B. Since the guidelines for effluent limitations 

promulgated under Section 304(b) of the Act, 33 U.S.C. 11314(b) . 

are inextricably related to the Section 301 effluent limitations . 

the Administrator properly promulgated both together and this 

Court should review Section 304(b) effluent guidelines as ancillary 

to its review of the 301(b) effluent limitations. - By Section 

304(b) of the Act, 33 U.S.C. §1314(b\ Congress ordered the EPA, 

within one year of enactment, to publish guidelines for effluent 
10 / 

limitationsCongress specified the purpose of these guidelines 
as facilitating the process of adopting or revising effluent 
limitations under Section 301 (additional proof that effluent 
limitations are to be promulgated). These Section 304(b) 
guidelines must identify the characteristics of pollutants and 
the amount of reduction attainable through application of the 
Section 301 tests. The guidelines must also specify the factors 
considered in establishing effluent limitations. The language 
of Section 304(b) indicates its close relationship to Section 301 
effluent limitations: 

10 / The Intervenors rely on a district court decision, Natural 
Resources Defense Council. Inc, v. Train . Civil No. 1609-73 
(D.D.C.). lint. Br. at £3-^4.) The NRDC decision states what the 
EPA has never questioned, that the regulations promulgated in the 
. present 'ise are Section 304(b) guidelines for effluent limitations. 
However, they are also effluent limitations promulgated pursuant to 
Section 301(b), a point simply not discussed in the NRDC decision. 
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For the purpose of adopting or revising 
effluent limitations under this Act the 
Administrator shall, after consultation with 
appropriate Federal and State agencies and 
other interested persons, publish within one 
year of enactment of this title, regulations, 
providing guidelines for effluent limitations, 
and, at least annually thereafter, revise, if 
appropriate, such regulations. Such regulations 
shall — 

(1) (A) identify, in terms of amounts of 
constituents and chemical, physical, and 
biological characteristics of pollutants, 
the degree of effluent reduction attainable 
through the application of the best practicable 
control technology currently available for 
classes and categories of point sources (other 
than publicly owned treatment works); and 

(B) specify factors to be taken into account 
in determining the control measures and practices 
to be applicable to point sources (other than 
publicly owned treatment works) within such 
categories or classes. Factors relating to the 
assessment of best practicable control technology 
currently available to comply with subsection 
(b)(1) of section 304 of this Act shall include 
consideration of the total cost of application 
of technology in relation to the effluent reduc¬ 
tion benefits to be achieved from such applica¬ 
tion, and shall also take into account the age 
of equipment and facilities involved, the process 
employed, the engineering aspects of the applica¬ 
tion of various types of control techniques, process 
changes, non-water quality environmental Impact 
(including energy requirements), and such other 
factors as the Administrator deems appropriate. 

The Act itself clarifies the relationship between 

Section 301 and Section 304(b). Section 304(b) gives content 
to the statutory norms of Section 301(b). Section 301(b) states 
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that by 1977 effluent limitations "shall require the application 
of the best practicable control technology currently available 
as defined by the Administrator pursuant to Section 304(b) 
this Act, and by 1983 effluent limitations "shall require 
application of the best available technology economically achievable 
. . . determined in accordance with regulations issued by the 
Administrator pursuant to Section 304(b)(2) of this Act." 

Section 304(b) guidelines, therefore, are intricately 
intertwined by the Act itself with the effluent limitations Congress 
required by Section 301(b), This close relationship intended by 
Congress will be more fully explored in the discussion of legislative 
history in subsequent pages. 

Since 304(b) guidelines are merely definitional of 
the statutory norms for Section 301(b) effluent limitations, 
the EPA proposed and promulgated both together. Perhaps they 
could have been separated; however, EPA chose not to do so. Courts 
must show great deference to the interpretation given a statute 
by the official charged with its administration. Udall v. TaUman, 

380 U.S. 1, 16 (1965); see also United States v. City of Chicago . 

400 U.S. 8, 10 (1970); Griggs v. Duke Power Co .. 401 U.S. 424, 433-434 
(1971); alert v. United States . 402 U.S. 99, 105 (1971). 


* 







Since this Court certainly has Jurisdiction, exclusive 
of any district court, to review the Section 301(b) effluent 
limitations promulgated by the EPA, and since the Section 304(b) 
guidelines are, by Congressional intention and agency implementation 
of the Act, intimately Interrelated with the Section 301(b) effluent 

limitations, this Court should take Jurisdiction over the issue 

• 

raised challenging the Section 304(b) guidelines as ancillary to 
its determination of the challenges, clearly before this Court, 
to the Section 301(b) effluent limitations. Duplication of Judicial 
review of essentially the same contentions would result if the 
district court were allowed to hear that aspect of this case dealing 
with the Section 304(b) guidelines for effluent limitations while 
this Court reviews the identical record to determine the validity 
of the Section 301(b) effluent limitations. 

Delay would surely result from such a bifurcation of 
one suit involving the various limitations, standards and guidelines 
for the same industry. Besides delay, a bifurcation would encourage 
similar district court suits by other industries, undermining the 
integrity of the time schedules Imposed by the Act. Conflicting 
opinions and contradictory orders to the EPA would undoubtedly result. 
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The Supreme Court, in Foti v. Immigration Service . 

/ 

375 U.S, 217 (1963) considered a similar question of possible 
bifurcation of litigation because Congress had explicitly 
granted exclusive jurisdiction to the courts of appeals for 
only one facet of the agency's process. The issue there focused 
upon the question of whether the courts of appeals had exclusive 
jurisdiction, under Section 106(a) of the Emigration and 
Nationality Act, 8 U.S.C. f1105a(a), to review discretionary 
determinations of the Attorney General, relating to suspensions 
of deportation. Section 106(a) granted exclusive court of 
appeals jurisdiction only for final orders of deportation without 
mentioning discretionary determinations. The Supreme Court found 
that, as in the present case, the basic purpose behind the 
Jurisdictional provisions was to abbreviate the process of judicial 
review in order to frustrate the dilatory court tactics of those 
trying to forestall deportation. (375 U.S. at 224.) The Court 
found that the key feature of the Congressional scheme of 
judicial review was to eliminate the previous initial step in 
obtaining Judicial review, i.e., suit in the district court. 

Review was restricted, as here, to the courts of appeals, subject 
only to the certiorari jurisdiction of the Supreme Court (375 U.S. 
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at 225.) Bifurcation of the suit would mean that an alien coulo 

appeal only the deportability finding to a court of appeals and had 

to seek review of a denial of suspension in a district court. 

(375 U.S. at 226.) The Supreme Court held (375 U.S. at 227): 

Review of the denial of discretionary 
relief is ancillary to the deportability 
issue, and both determinations should be 
made by the same court at the same time. 

The Court found nothing anomalous in the fact that a change in 

the administrative regulations could effectively broaden or narrow 

the scope of review available in the courts of appeals. (375 U.S. 

at 229-230.) The concluding rationale of the court is as applicable 

to the present case as it was in Foti . 375 U.S. at 232: 

We believe that the controlling intention 
of Congress, in enacting {106(a), was to prevent 
delays in the deportation process by vesting in 
the Courts of Appeals sole Jurisdiction to review 
"all final orders of deportation." . . . Bifurca¬ 
tion of judicial review of deportation proceedings 
is not only inconvenient; it is clearly undesirable 
and not the necessary result from a fair inter¬ 
pretation of the pertinent statutory language. 

This Court, therefore, should take jurisdiction to review 

the challenges to the Section 304(b) guidelines for effluent 

limitations as ancillary to its exclusive jurisdiction over the 

questions to the Section 301(b) effluent limitations. Every 

polluter would like to delay the effective date of pollution 
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standards and limitations. This Court can shut off one avenue 
of delay by concluding that it has exclusive jurisdiction in 
this case. 


to promulgate effluen 



mded. to authorise the Administrat< 
tatIons under Section 301 of the 


WStSSHM 


ion Control Act and to consider the Secti 


ldclines as intimately related to and de 



of these effluent limitations 


This review of the legislative history of Sections 301 
and 304 could be eliminated if it were not for the incredible 
distortion of the Act by the Intervenors (Int. Br. at 28-29). 
They contend: 

The language of the Act and the 
regulatory scheme it establishes demonstrate 
that the Administrator has no power to 
establish effluent limitations by regulation. 


Section 301(b) only requires that effluent 
limitations based on technology defined by 
EPA in the guidelines be achieved , not that 
effluent limitations be independently 
established and achieved. [Original emphasis.] 

Congress explicitly and in broad terms authorized the 

Administrator to promulgate regulations which are necessary and 

proper to carry out his responsibilities under the Act. (Section 

501(a), 33 U.S.C. 11361(a)): 
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The Administrator is authorised to 
prescribe such regulations as are 
necessary to carry out his functions 
under this Act. 

Courts have interpreted such rulemaking authority liberally to 
facilitate agency policymaking by regulation even where an agency's 
main statutory means of enforcement is by adjudicatory hearing. 

See National Petroleum Refiners Assoc, v. F.T.C. . 482 F.2d 672 
(C.A.D.C., 1973) and the cases cited therein. Even without 
considering the legislative history of the Federal Water Pollution 
Control Act, this Court, therefore, should reject the interpretion 
the Intervenors seek to impose in Section 301(b). Any industry 
regulated by a Federal agency would appreciate the opportunity 
to emasculate the agency by undermining its regulatory powers. 

But here the legislative history demonstrates that 
Congress foresaw and intended that the Administrator could 
Implement Section 301(b) by regulations establishing effluent 
limitations. 

The silence of the Chemical Industry on the legislative 
history of the Act is understandable. Not one word of it, if 
read in context, supports their preposterous contention. Common 
sense might have suggested that effluent limitations could hardly 
be achieved if they are never established as standards to be achieved. 





Because of this contention by the Chemical Industry, it will 
be necessary to trace the Federal Water Pollution Control Act 
of 1972 through Congress to demonstrate the Congressional under* 
standing of Sections 301 and 304(b)• 

In the original Senate Bill, S. 2770, reported October 28, 
1971 ( Leg, Hist, at 1608^1610), Section 301(b) differed in several 
respects from the, final Act:: effluent limitations applying the 

jf <1* 

best practicable control technology currently available, as 
defined pursuant to Section 304(b) would have to be achieved by 
January 1, 1976, and effluent limitations requiring elimination 
of discharge of pollutants (unless compliance were shown to be 
unattainable at a reasonable cost), would have to be achieved by 
January 1, i981. The final form of Section 304(b) remains unchanged 
except for some additional factors listed in subsections 304(b)(1)(B) 
and (b)(2)(B) added by the House to be taken into account by the 
EPA. 


The Senate Report, 92-414, on this Bill described the 
two-phase program "for applying effluent limits" in Section 301(b) 
the first based on best practicable technology, "to be implemented 
by 1976," and the second based on best available technology with 
a goal of no-discharge, "to be Implemented by 1981." 


(Leg, Hist, at 


«, * 














1426.) Instead of continued reliance on water quality standards, 
under this Bill "the basis of pollution prevention and elimination 
will be the application of effluent limitations." (Leg. Hist, at 
1426.) The clear implication is that effluent limitations must 
be established so that a norm would exist which could be achieved. 
Otice effluent limitations have been established, the Section 301 
program will be applied to individual point sources through the 
Section 402 permit program. Again the Senate Report implies 
that the EPA must establish effluent limitations under Section 301(b) 
to provide a basis for their application through the permit 
program (Leg. Hist, at 1460): 

The program proposed by this Section {301] 
will be Implemented through permits issued in 
Section 402. The Administrator will have the 
capability and the mandate [b> promulgating 
effluent limitations] to press technology and 
economics to achieve those levels of effluent 
reduction which he believes to be practicable 
in the first instance and attainable in the 
second. 

Subsequent to these passages, which imply that the EPA 
will establish effluent limitations, the Senate Report becomes 
more explicit. The EPA must specify "cle*r and procise effluent 
limitations" pursuant to Sections 301(b) and 304(b). Leg. Hist, at 
1468. Section 301 contains a mandate for the EPA to set effluent 
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limitations. The guidelines of Section 304(b) define the effluent 
limitations required by Section 301(b). The effluent limitations 
are to be imposed as conditions for permits for individual sources 
under Section 402.“^ In discussing the definitional sections of the 


AI/ Leg. Hist, at 1468-1469. The relevant passages of the Senate 
Report are: 

It is the Committee's intention that pursuant to 
subsection 301(b)(1)(A), and Section 304(b) the 
Administrator will Interpret the term "best practicable" 
when applied to vatloua categories of Industries as a 
basis for specifying clear and precise effluent 
limitations to be Implemented by January 1, 1976. In 
defining best practicable for any given industrial 
category, the Committee expects the Administrator to 
take a number of factors into account. These factors 
should include the age of the plants, the size, and the 
unit processes involved and the cost of applying such 
controls. In effect, for any industrial category, the 
> Committee expects the Administrator to define a range 

•of discharge levels, above a certain base level applicable 
to all plants within that categoty. In applying effluent 
limitations to any individual plant, the factors cited 
above should be applied to that specific plant. In no 
case, however, should any plant be allowed to discharge 
more pollutants per unit of production than is defined 
by that base level. 


Subsection (b) of this section requires the 
Admlnxsorator, within one year after enactment, to 
publish guidelines for setting effluent limitations 
reflecting the mandate of section 301, which will be 
Imposed as conditions of permits Issued under section 
402. These guidelines would identify what constituted 
the "best practicable control technology currently 




] 


- 31 - 

Util, Section 502(d), which became Section 502(11) of the Act, the 
Senate Report is just as explicit in insisting that effluent limitations 
be "control requirements," i.e., "specific requirements," which 
can only mean limits established by regulations. The Report on 
this subsection states (Leg. Hist, at 1495): 

A definition of effluent limitations has been 
included so that control requirements are not met 
by narrative statements of obligation, but rather 
are specific requirements of specificity as to the 
quantities, rates, and concentration of physical, 
chemical, biological and other constituents dis¬ 
charged from point sources. It is also made clear 
that the term effluent limitation Includes schedules 
and time tables of compliance. 

In the debate on S. 2770 Senator Bentsen, a member 
of the Committee which drafted the Bill, was even more explicit 
in stating that the EPA must promulgate regulations establishing 


Footnote 11 Continued 

V 

available" and the "best available control measures 
and practices," and the degree of effluent reduction 
attainable through the application of each. Thus, 
these guidelines would define the effluent limitations 
required by the first and second phases of the program 
established under section 301. In addition, the 
Administrator would identify control measures and 
practices available to eliminate the discharge of 
pollutants from any category of point sources, to 
allow the full implementation of the objectives of 
the Act. 





effluent limitations pursuant to Section 301(b). He said (Leg, 
Hist, at 1283): 

The national program which the committee has 
created, and which the distinguished Senator from 
Maine has described, would be carried through two 
distinct phases of execution. Both these phases, 
and the general objectives of the bill, are tied 
to specific time deadlines and carefully defined 
targets. In phase I, for point sources of pollu¬ 
tants, effluent limits shall be established not 
later than January 1, 1976, which comply with 
specifically defined levels of effluent control and 
treatment. As defined in section 301(b)(1) of the 
bill, and as elaborated in the regulations which we 
anticipate the Administrator shall issue pursuant 
to section 301 and section 304, these 1976 goals 
shall be at least secondary treatment for publicly 
owned treatment works and the "best practicable 
control technology currently available" for otner 
point 8ources--and in all events shall be those 
levels of treatment or control which comply with 
previously adopted State or Federal water quality 
or effluent control laws and regulations. {Emphasis 
added.j 

Senator Muskie likewise showed that the Senate understood 
Section 301(b) as allowing the EPA to establish regulations petting 
effluent limitations. He spoke of the "control mechanisms" of 
Section 301 by which the EPA "is required to set up a two-phase 

t 

program for applying effluent limits." (Leg. Hist, at 1259). 
Senator Muskle spoke of Section 301 and 302 as "the environmental 
control sections" (Leg. Hist, at 1388) implyiitg established limits 
to be achieved. These environmental controls of Section 301(b) are 
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to be applied to individual point sources through the permit 
program of Section 402. (Leg. Hist, at 1391). 

The House introduced H.R. 11896 on November 19, 1971. 
Section 301(b) and Section 304(b) were only slightly modified 
to require the consideration by the EPA of the environmental impact 
of the 1981 effluent limitations (House, Section 301(b)(2)(A)) and 
the specification of several additional factors to be evaluated 
under House, Section*304(b)(1)(B), i.e., "the economic, social, 
and environmental impact of achieving such effluent reduction, 
foreign competition" and other factors. (Leg, Hist, at 962-963, 
979-982). 

The House Report, 92-911, again demonstrates the under¬ 
standing of Congress that effluent limitations *»ould be established, 
obviously by EPA regulations. In discussing the relationship 
between the Section 301 effluent limitations and the Section 303 
water quality standards, the Report shows the implicit interpretation 
Congress that limitations must be set (Leg. Hist, at 788-789) : 

Even though section 301(b)(1)(A) and (B) 
requires the setting of effluent limitations 
consistent with best practicable control techno¬ 
logy currently available, the Committee intends 
that if the sum of the discharges frou point 
sources meeting such effluent limitations would 
preclude the meeting of water quality standards 
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M7f X i^H Ce ™ th ® d * te o£ enac.ment of the 

” Cho,e Promulgated pursuant 

ii»it.ti™a ta« d t rs: 22STE d £fluent 

sistent with such water quality standards? 0 ”" 

Cleerly, the Hou.e is not her. thinking of limitations established 
In individual permits. This same Hou.e Report stated, what is 
obvious from the Act. that permit, can be issued only on the 
condition that the discharge will meet "all the applicable 

requirements of section 301 " (i ~ , 

* . .ffluent limitations established 

by the EPA) and other sections listed in the Act (Lefu Hist^ at 

812, see also page 761). 

£he HOUSi deb,te °" 11896 the effluent limitations 

of Section 301 sre referred to a. -discharge controls- (Le^ 

•t 580). Permit, issued under Section 402 must be consistent 

with "the specific requirements of the r-mi i , j. 

8 the Bill, including (Section 301J 

effluent limitation." (Lefc. HUt. at 578). These Section 301 
effluent limitation, are spoken of a. standard, which , U point 

sources must meet. (U^ HUt, at 466.) Clearly, the House had 

no doubt that under Section 301(b) EPA wm.iH . 

EPA would Promulgate regulations 

establishing effluent limitations. 

The Administration, speaking through EPA officials, 
endorsed the effluent limitation provision, of Section 301 precisely 
because it gave the Federal official, the power to regulate 


I 










effluent discharges. The EPA supported the key provisions of 

Section 301 because (Leg. Hist, at 842, see also pages 149, 1197): 

We believe that the establishment of 
effluent limitations, that is, a direct 
address to the quality and quantity of 
the effluent is the key ingredient. We 
need clear authority to regulate effluent 
sources directly. 

None of the House amendments altered this aspect of the 
Bill. The Conference Report, S. 92-1236, presented to the Senate 
explicitly stated once again that the Act allows the EPA to establish 
effluent limitations to be achieved by 1977. The Report stated 
( Leg. Hist, at 169): 

It is the intention that pu^juant to 
subsection 301(b)(1)(A) and Section 304(b), 
the Administrator will interpret the term 
'best practicable" when applied to various 
categories of Industries as a basis for 
specifying clear and precise effluent limita¬ 
tions to be implemented by July 1 , 1977 , 

Other language in the Conference Report likewise leads to the 

conclusion that the EPA can establish effluent limitations. ( Leg . 

Hist, at 302-304, 308, 321.) 

In discussing the requirement for studies concerning 
thermal discharges under Section 104(t), 33 U.S.C. $l254(t), 
Congressman Wright spoke of the requirements of Section 301, again 
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indicating that EPA could promulgate regulations under Section 
301(b) (Leg. Hist, at 264): 

The Administrator should consider the 
results of these studies in promulgating 
regulations not only under section 316 
but also under other sections of the act 
where thermal discharges may be regulated, 
including section 301 on effluent limita¬ 
tions, section 303 on water quality 
standards, and section 306 on new source 
performance standards• 

The Senate debate, finally, makes clear the Congressional 
Intention to have the EPA promulgate regulations establishing 
effluent limitations. Senator Tunney, for example, stated (Leg. 
Hist, at 209) : 

The agreement reached by the conference 
provides for the continuation of water quality 
standards already in existence, plus limitations 
on the amount of effluents plants may discharge 
into any of the Nation's waters. In every case, 
the effluent limitations must be sufficiently 
stringent to maintain the quality of the water 
as prescribed by the standards, but effluent 
limits will be a minimum measure of comoliance. 

This procedure is essential, for it allows the 
Administrator to require the best control 













The legislative history, therefore, demonstrates that 
Congress expected the EPA to promulgate by regulations the effluent 
limitations required by Section 3Cl(b) to be achieved by July 1, 

1977 and July 1, 1983. This history also places in proper 
perspective the Section 304(b) guidelines for effluent limitations 
which were meant to clarify the meaning of "best practicable" 
and "best available" in Section 301(b). (Leg. Hist, at 170-172, 
181-182.) 

The Administrator, therefore, has explicit authority 
to implement the Act through regulations. Section 501(a), 33 U.S.C. 
1361(a). Furthermore, the legislative history indicates that 
Congress anticipated that the EPA would implement Section 301(b) 
by promulgating regulations. Congress intended the Agency to have 
the authority to establish effluent limitations. Additionally, 
the Act on its face provides for jurisdiction in this Court to 
review the Administrator's actions regarding the subject regulations. 

Intervenors 1 tortured self-serving interpretation of 
the Act is clearly incorrect. Acceptance of Intervenors' contention 
that EPA has no power to establish effluent limitations by 
regulation and that jurisdiction in the Instant case does not 
lie in this Court would have a substantial adverse effect impact 
upon the effectiveness of the 1972 Amendments. Intervenors' position, 
therefore, must be rejected. 
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A LIMITED PROVISION FOR MODIFICATION 
OF EFFLUENT LIMITATIONS IN UNUSUAL 
CIRCUMSTANCES IS CLEARLY CONSISTENT 
WITH THE REGUIATORY SCHEME OF THE 
FEDERAL WATER POLLUTION CONTROL ACT 

The development of the limitations and guidelines called 

for by Sections 301 and 304 of the Act is a staggering task, in 

volume and in complexity. Any attempt to identify and classify 

American industry in all its diversity giving due consideration 

to the extensive variables among the plants which necessarily 

affect the type and amount of pollutants discharged, as well 

as the capability to control such discharges (e.g., process 

employed, age and location of plant, product produced) presents 

an almost overwhelming administrative burden. Respondent recognizes 

that the Act calls for the Environmental Protection Agency to 

promulgate national regulations that will identify effluent limits 

for categories of point sources which can then be applied to 

individual discharges through permits Issued pursuant to Section 402 

12 / 

of the Act. Petitioner and Respondent are in agreement on the 

12/ In a separate action brought by Petitioners, a district court 
held that Section 304(b) guidelines must be promulgated for all 

fni? t /i°n r S 68 i!?^* t *5 th ? n November 29 > 197 *- NRfiC v. Quarles . F~Efcc 
1033 (D.D.C. 1973). EPA is appealing that decision on the issues of 

the time for promulgation and the necessity for all point sources 
being covered. C.A.D.C., Civ. No. 74-1433. - 
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basic scheme of the Act, end et odds with Intervenors as discussed 
in Section I of this brief. The sole issue upon which there is 
disagreement is whether there is any flexibility which can be 
included in those regulations to prevent unanticipated, unreasonable 
impacts of these regulations. It is Respondent's position that 
there is such flexibility in the regulatory scheme. 

Respondent's approach to developing guidelines and 
limitations under Sections 301 and 304, as well as new source 
performance standards and ptetreatment standards under Sections 
306 and 307(b) and (c), involved, initially, a breakdown of point 
source dischargers into general industrial categories, using a s a 
starting point the Congressional industrial categorization set 
forth in Section 306(b)(1)(A). Within each category, subcategories 
were Identified based upon products manufactured, process employed, 
size of facilities, etc. For the initial 30 industrial categories, 
over 180 subcategories were established in order to group together 
similarly situated plants. With the assistance of contractors, 
each industry was reviewed and analyzed to ascertain the status 
of pollution control in the Industry and other pertinent characteris¬ 
tics which might affect the level of effluent reduction which the 
industry was capable of achieving by 1977. Plants were visited, 







literature was reviewed, and experts were consulted. An enormous 
volume o£ Information has been gathered Including hundreds of 
thousands of pieces of data relating to present discharge levels. 
Obviously, It was not possible to visit or receive Information 
from every plant, and certain assumptions regarding common Industry 
characteristics were sometimes necessarily made. Based upon this 
information the Agency proposed and, after allowing public comment, 
promulgated specific limitations to be applied uniformly to all 
facilities falling within a particular s'*bcategory. 

In the public comments on the regulations, one of the 
most frequent criticisms of the regulations was their inflexibility 
and consequent inability to accommodate individual circumstances 
not properly considered and taken into account during the develop¬ 
ment of the regulations. Because of these comments and in 
recognition of the necessarily incomplete survey of each possible 
permit applicant, the Agency determined that some provision should 
be included in the regulation to deal with such situations should 
they arise during application of the limitations, i.e., at the time 
of permit issuance. The approach chosen—a procedure for modification 
of the limits upon a showing that the particular facility had 
characteristics fundamentally different from the factors considered 
in the development of the regulation--is at issue here. 
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Allowing such a limited modification of the regulations 
Is consistent with the requirements of the Act. Petitioner's 
contentions can be condensed into one basic objection, viz , that 
the Congress required uniformity through Issuance of national 
regulations that could be applied without exception at the time of 
permit issuance and precluded individualized determinations of 
effluent limits. According to Petitioner, any deficiency in the 
characterization and coverage of a subcategory should be handled 
through a change in the regulation, not through a "variance" 

(Pet. Br. at 42). 

Respondent agrees that the primary emphasis in the 1972 
Amendments is uniformity and that the establishment of specific 
national limitations is essential to effectuate Congressional intent 
that "similar point sources with similar characteristics, regardless 
of their location or the nature of the water into which the dis¬ 
charge is made, will meet similar effluent limitations." (Leg. Hist. 
at 192 - remarks of Senator Muskie). The importance of uniformity 
was stressed even more when Senator Muskie indicated that uniformity 
was one of three essential elements to the conference agreement 
and without which the agreement would not have been brought to the 
floor. (Leg. Hist, at 162). Petitioner has referenced other clear 








I ' —- 1 

I 

- 42 - 

statements in the legislative history citing the desire for 
uniformity and the necessity for such uniformity to the successful 
implementation of the scheme of the Act, so it is not necessary 
to repeat those references here. 

While speaking clearly on the issue of uniformity, 

Congress also recognised the difficulties In prescribing absolute 
uniform limitations. Senator Muskle indicated the intent was that 
the limitations "within any given class or category be as uniform as 
possible. " (Emphasis supplied.) (Leg. Hist, at 172). Congressman 
Clausen, one of the conferees, made clear the qualifications on 
the uniform application of limitations when he observed during 
the debates on the House bill that the standard "would be applied 
to all plants of a similar nature, regardless of location, i^f the 
applicable factors . . . were the same in each plant ." (Emphasis 
supplied.) (Leg. Hist. at 378.) Despite extensive subcategorization 
and rigorous analysis of the various industries, the diversity of 
industry and the variation among plants within industry categories 
make it a virtual certainty that there will be some instance where 
the Agency's consideration of those factors will not have contemplated 
a set of circumstances that clearly indicates that the plant is not 
"similarly situated" with other plants in the category and thus 
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should not be regulated in the same manner. While Respondent 
believes such occurrences will be minimal, the possibility demands 
that some provision be made to deal with the problem. 

The modification provision Included by Respondent In 
these regulations was not therefore an attempt to subvert the 
uniformity which EPA concedes the Act requires, but was In fact 
an attempt to reconcile the call for uniformity with the limitations 
Inherent in the process of developing uniform limitations, which 
Congress also recognized. The modification provision Is narrowly 
drawn; It Is applicable only where an applicant shows that there are 
factors affecting his ability to meet the limits which are 
"fundamentally different from the factors considered In the 
establishment of the guidelines." 39 Fed. Reg, 12826. In view of 
the extensive Industry analysis undertaken In developing the 
regulations and the substantial opportunity provided industry to 
comment on the regulations and the underlying analysis, it is unlikely 
that there will be very many Instances where the procedure will have 
to be invoked. Yet, In those Instances, it provides a reasonable 
mechanism to deal with situations which would otherwise compromise 
the effectiveness and validity of the regulations and where Congress 
clearly did not envision a plant would be considered similar to the 
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ocher facilities in the subcategory. Such an approach is certainly 
more reasonable than reopening the rulemaking to consider ths 
particular situation, which would be cumbersome and an inefficient 
use of time. 

There are several distinct reasons why this provision 
is clearly legal under the Act. First, as discussed above, it 
does not debilitate the Act's scheme for uniform application, 
which is Petitioner's only real objection. Second, there is 
nothing in the express language of the Act which proscribes 
inclusion of such a procedure in the regulations. The Administrator 
is given broad discretion in setting the degree of reduction 
attainable by point sources and, in addition to specified factors, 
can consider "such other factors as Ihe] deems appropriate." 

. Section 304(b)(1)(B). Certainly the potentiality of a uniquely 
situated source which should be dealt with separately is an 
additional factor and can best be administered through a mechanism 
such as this modification procedure. 

Finally, the Inclusion of "safety valves" in regulatory 
schemes of general applicability has been consistently sustained 
as being an appropriate element in the regulatory process. Perhaps 
the most succinct recognition of this principle was articulated 
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by the Supreme Court in United States v. Allegheny Ludluro Steel 

Corp .. 406 U.S. 742 (1972). In reviewing an action of the 

Interstate Commerce Commission the Court observed: 

The Commission, acceding to the arguments 
of shippers and railroads on rehearing, 
agreed that mandatory total compliance with 
the rules promulgated would be impossible 
in view of the tremendous number of units 
involved and, accordingly, a procedure by 
which exceptions might be applied for was 
established. How the provision for excep¬ 
tions will be administered in practice is 
a matter about which we could only speculate 
at present. It is well established that an 
agency's authority to proceed in a complex 
area such as car-service regulation by means 
of rules of general application entails a 
concomitant authority to provide exemption 
procedures in order to allow for special 
circumstances. Permian Basin Area Rate 
Cases . 390 U.S. 747, 784-786. (406 U.S. 

at 755.J 

This is particularly pertinent to this situation which is also 
a new and complex area of regulation. 

The appropriateness of a modification procedure has also 
been recognized in other instances of environmental regulation. 

In Portland Cement Ass'n v. Ruckelshaus . 486 F.2d 375 (C.A.D.C., 
1973), new source performance standards promulgated by EPA under 

Section 111 of the Clean Air Act were under review. In discussing 
a proposed revision of the regulation to allow for variances under 

certain circumstances, Judge Leventhal commented that the new 
provision 

[i]n some sense . . . imparts a construc¬ 
tion of "reasonableness" to the standards 
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as a whole And Adopts a more flexible 
system of regulation then cen be hsd 
by a system devoid of "give.” As we 
noted in InteraAtionsl Harvester. supra, 


a regulatory system which Allows flexibility, 

And a lessening of firm proscriptions in a 
proper case can lend strength to the system 
as a whole. ''The limited safety valve 
permits a more rigorous adherence to ?n 
effective regulation." At 437 of 155 U.S. 

App. D.C., at 641 of 478 F.2d quoting from 
WAIT Radio v. FCC, 135 U.S. App. D.C. 317, 

323, 418 F.2d Il53, 1159. 486 F.2d 399. 

See also, U.S. v. Storer Broadcasting Co. . 351 U.S. 192, 201-02, 

204-05 (1956); Essex Chemical Ccrp. v. EPA. 486 F.2d 427, 433 

(C.A.D.C., 1973); Amoco Oil Co. v. EPA . 6 ERC 1481, 1442-43 (C.A.D.C., 

1974). Similarly, this modification procedure, which provides 

for unusual, unanticipated situations, is also an appropriate part 

of the effluent guidelines and standards regulatory scheme under 

Sections 301 and 304; its existence supports, rather than frustrates, 

that regulatory system, 'clearly, its validity should be sustained. 

Because of the different views of the approach in the 
Act being expressed by the three parties to this action, it is 
appropriate to reemphasise the fact that Respondent, as a general 
matter, agrees with the interpretation of the Act espoused by 
Petitioner and disagrees with that advarced by Intervenors. These 
regulations are uniform effluent limitations which are to be applied 
uniformly to plants falling within the particular subcategory. 
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The modification or "variance" clause is only a narrow exception 
to that general rule of applicability and will be applied by 
EPA with restraint. It will not be available to a discharger 
who merely disagrees with the Agency's consideration of factors 
and its conclusions as they relate to his particular circumstance. 
It is only to be invoked where particular factors were not 
considered by the Agency at all or the particular factors are so 
unique or distinctive that they clearly require independent 
vconsideration, and when such factors have direct bearing on the 
plant'd ability to reduce effluent discharges. It should also 
be noted that Respondent has already determined that the economic 
Impact of the effluent limitations on an Individual plant is not 
a factor that falls within the scope of this procedure. In view 
of the limited nature of the provision and the other considerations 
discussed above, Petitioner'& objections are clearly without 
merit and that Respondent's actions should be sustained. 

CONCLUSION 

For the foregoing reasons, the action of the Adminis¬ 
trator should be affirmed, and the petition for review should 
be dismissed. 


I 
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Respectfully submitted, 


WAL1ACE H. JOHNSON, 

Assistant Attorney General. 

EDMUND B. CLARK, 

MARTIN GREEN, 

HENRY J. BOURGUIGNON, 

RAYMOND W. MUSHAL, 

Attorneys. Department of Justice, 
Washington. D.C. 20530. 


G. WILLIAM FRICK, 

Associate General Counsel for Water . 
Environmental Protection Agency, 
Washington. D.C. 
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ADDENDUM 1 



E.I.du f'OMT oe N: : .mour& & Company 

WlLMINOTON, OrLAWAnC 16000 


LEGAL DEPARTMENT 



Mr. Philip B. Wismon 
Information Center 
Environmental Protection Agency 
Washington, DC 20460 

• • 

RE; COMMENTS ON THE PROPOSED REGULATIONS - 
EFFLUENT LIMITATIONS AND STANDARDS OF 
PERFORMANCE AND PRETREATMEKT FOR INORGANIC 
CHIililCALS MANUFACTURING POINT SOURCE CATE¬ 
GORY, AND COMMENTS ON 

(1) THE EPA DEVELOPMENT DOCUMENT (EPA 
440/1-73/007) AND CM 

(2) ' THE ECONOMIC ANALYSTS OF PROPOSED 
EFFLUENT GUIDELINES, EPA-230/1-73-015. 

Dear Mr. Wlsman; 


We, at Du Pont, seriously question the effluent 
limitations and the basis for them as set forth in the 
Inorganic Chemical Industry Guidelines. Not only are most 
of the effluent limitations for best practicable control 
technology and best available technology unachievable, but 
they are also not supported by the record as rcouirea by 
the Act, 


Many of the conclusions drawn did not take into 
account the factors specified in Section 304(b) in determin¬ 
ing the control measures end practices applied to point sources. 


V.'e agree with the attached legal position paper of 
MCA on the guidelines and request that EPA state that the 
guideline limits are not standards but ere merely guidance to 
achieving an effluent reduction which is technologically 
and economically feasible. 


EPA. 
that, 
should 
solved 
po]lut 
cl of ini 
V. Wo 
solids 


We 
One 
except 
not t 
solid 
ants. " 
Lions 
sugge 


find few areas in which wo concur conceptually v.’lth 
of then is item (6) cm page 28l';>0 where EPA states 
for those considered harmful, dissolved solids 
c limited. We interpret this to noon that dis- 
s <Jo not fall within the term ’processs waste water 
However, pA did not clarify this point in the 
for "process v.aste waters" in Exports A through 
si that it be so defined as to exclude dissolved 


51bB 
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F. SU^.HATEGORY COMMENTS 

eulr'oUr^s! ttaU,U " ent A 1S a " HCA legal P^itlon on the effluent 
to the foll".:i^G a sShc2teno?i| s S of C the 0 Inone en f S P® rt ? inln S 

Sm U i f n C 5 e U i r d nS ..ui°^lf°r?d Cat rt e ?° ry: 

titanium d^^de^^dSoM^luheaL^l^? ° n the 

mlsconoeptlon a in m |he -eetlo^ a n? S ^ 0: T entS on the statistical 
"Effluent Data Analyst" Development Document on 

relative tS*final^"^?*. ° f D “ P ° nt 

to th 

be hllpm ?S E lA a ?n a fe S vef w ® "brSiTihese "wlli" 

by U.S? lndust-v Jet d fon^f?K? e<1 i ,ltable guidelines achievable 
environment? 5 ***^* 7 c0, ”P atlble «ith a healthy economic 


Very truly yours. 



L. L. Falk 


r 


LLF/sp 


. CERTIFICATE OF SERVICE 

mailed on ^^‘dat'e^h^eo??' 1 " 1 *' 1 that 3 COpy horeof la beln G 

r • * *'• *> : * -j; r ; " s _ w <+ -» 

■^•Tfifnes C. riiln:. 

Attorney for 

E. I. du Pont de Eenours & Co. 



% 
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ATTACHMENT A 


RE: EPA PUBLICATIOH OP PROPOSED REGULATIONS 

FOR INDUSTRIAL EFFLUENT LIMITATIONS GUIDE¬ 
LINES FOR THE DISCHARGE OF POLLUTANTS TO 
NAVIGABLE HATERS AND MUNICIPAL SYSTEMS 


Wc, the members of MCA, feel the proposed EPA 
guidelines ore not consistent with the requirements of the 
Federal Water Pollution Control Act Amendments of 1972, 

• • 

We are concerned that the suggested effluent 
limitations in the guidelines go far beyond the effluent 
reductions, which Congress intended. 

Wo feel that if the suggested effluent limitations 
are used as standards -or rco n lroments , the Administrative 
Procedure Act will be violatea' unless adjudicatory hearings are 
held prior to promulgation. 

#* 

i The Administrative Procedure Act requires that an 

adjudicatory hearing be held where the facts ore within the 
knowledge or province of a few or a particular party. 

Since only the discharger(s) subject to a subcategory 
of a guideline knov; whether the facts support that effluent 
requirements can be met, an adjudicatory hearing is mandated 
for subcategoriec where the requirements ore at issue. 

Davis confirmed this in Section 7.02 cf his 
Administrative Law Treatise , He said that an opportunity for 
a trial should be” given where adjudicative facts are: . 

"intrinsicly the kind of facts that ordinarily 
ought not to be determired without giving the 
parties a chance to know and to meet any evi¬ 
dence that may be unfavorable to them." 

Thus, it is concluded that, if pollutant loadings 
are considered requirements os opposed to guidance, particu¬ 
lar parties affected by subcategory loadings can require 
adjudicatory hearings. These hearings will briftg out the 
basis for imposing any such requirement on them, since the 
facts are within their province and apply cr.ly to them. 

To prevent early litigation on the question of 
whether the EPA should hold adjudicatory hearings, EPA should 
publish the procedures EPA will follow in implementing the 
guidelines. Because EPA will be issuing thousands of permits, 
the EPA procedure should state that the doc.ments are only to 
be applied with discretion as guidance. The procedure should 
also state that less stringent limits may be set for individual 
plants whore the guideline effluent limitations arc not ncjiMsvabl 
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It is also suggested that EPA i.'icue a*policy 
directive to its Regional Offices directing thorn to use the 
•limitations as a guide, allowing the Regional Office the 
opportunity to adjudicate with the discharger the reason¬ 
ableness of achieving the load limits in the guidelines. 

Furthermore, even if the effluent limitations in 
the guidelines are used as guidance, we question whether the 
guidelines were to include specific effluent limitations. 
Section 304(b) requires the Administrator to promulgate regu¬ 
lations providing guidelines, which are to be used as a tool 
in establishing effluent limitations. The guidelines were 
not intended to set forth specific effluent limitations, 
production based or not. Production based effluent limitation: 
go beyond the requirements of Section # 304(b).' 

Section 304(b) requires that the guidelines specify 
the level of effluent reduction attainable . Effluent reduc¬ 
tion - not specific effluent limitations - arc the basis for 
determining whether best practicable control technology and 
best available technology is achieved by classes or categories 
of sources. The other factors to be considered in deter¬ 
mining the required control measures and practices necessary 
are set out in Sections 304(b)(1)(B) and 304(b)(2)(B). 

Section 301fh1 A\ a**'* wvwow*' 
ior tne administrative acmevement or effluent limitations oy 
technology. These sections do not provide that effluent 
limitations be set forth in the guidelines. Congress intended 
that a uniform.system of effl uent reductions be specified in 
the guidelines - not uniform limitations buseu on production. 

The suggested production based effluent limitations 
go beyond effluent reduction s which are attainable through 
technology under section 304(unci "Section " 3C4 (b)(2)(A). 
There are inherent faults in the production aporoach which 
lead to in many cases far too stringent pollutant reductions. 

The variation in water usage and diverse process considerations 
cannot and are not taken into consideration in such an appi’oach. 

To further point out the unreasonableness of the 
effluent reductions in the guidelines, we would like to point 
out that Congress in the Senate Report .expressed the expecta¬ 
tion'that '~ r j to removal of pollutants be achxeveu by 1933• 
Many of the 1977 reductions are at those levels and bey'nd them. 
The Inorganics Guidelines provide for zero discharge of pollu¬ 
tants for 14 out of 22 product subcategories. 

, For guidelines which specify removal efficiencies of 

93,-* to zero discharge by 1977, the guidelines have not speci¬ 
fied t.hc measures end practices to be considered ’under Section 
304(b)(2). Even the requirements of Section 30-l(b)(l) have only 
been partly met. To require the application of best available 
technology economically achievable*in 1977, loth the require¬ 
ments of best practicable control technology and beet available 

DiG'o 



technology must bo taken Into account. The guidelines In 
establishing zero discharge requirements have not considered the 
affordability or the tota l co st to a particular Industry of 
achieving zero discharge as well as the effluent reuue-jon 
benefits of going to zero discharge by 1977 Instead of 19&3 or 
later. 

The establishment of 1983 effluent reductions by 
1977 ignores the intent of Congress of not rushing into estab¬ 
lishing 1983 effluent limitations. Congress established the 
National Study Commission under Section 315 to evaluate all 
aspects of the total economic, social, and environmental ei- 
fects of achieving or not achieving the effluent limitations 
and goals set forth for I9O3. The NSC report rrust be sub¬ 
mitted by October 18, 1975. Congress intended that there be 
a' review of the impact of the 19&3 effluent limitations be¬ 
fore the limits are implemented. By‘requiring the 19b3 limits 
to be met by 1977, EPA will not allow for an assessment of the 
Impact of the 1933 effluent limitations prior to implementation. 

The practical result of applying many of the 1977 
effluent limitations is that extensive process and procedural 
innovations, changes in operating methods, and very substan¬ 
tial process changes will be necessary to meet the guidelines. 
Best practicable control technology currently available is 
defined on page 101 of the House Debate of October 4, 1972 
as the: 

"treatment facilities at the end of a manufactur¬ 
ing, agricultural, or other process rather than 
control technology within the process itself." 

Certainly some process changes may be required by 1977 under 
Section 30^( b) (1)(B), but very substantial changes in proc¬ 
essing arc not required until 1983 under Section 304(b)(2)(A). 
The guidelines for 1977 v/ould mandate all types of process 
changes immediately to moot the levels of reduction. 

Besides, even if process changes v/erc required by 
the Act, the control technology for 1977 is not "currently 
available" for those processes specified. In many instances 
technology cannot be transfered to treat certain types of 
troublesome effluents. We feel that the EPA has not dcrr.on- 
- strated that the technology is currently available with a 

"reasonable level of engineering and economic 
confidence in the viability of the process." 

as set out on page 101 of the House Debate of October 4, 1972. 

It should bo further pointed out that Section 
301(b)(2)(A) places the burden upon the Administrator to show 
that : ero discharge is technologically and economically 
achievable. TiUc has not been done. The guidelines fail 
to recognise the position tukon by l*r. Rucnulshaus that 
the discharge of pollutants on land is not vero discharge 
but merely tertiary treatment. The water h to go somewhere. 
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iOl'n CHEMICALS 


lao LONG JUDO* ROAD. STAMFORD, CONNECTICUT 06004 



Mr. Philip 13. WiuniMi 
EPA Information Center 
Environmental Protection Agency 
Washington, D. C. 20460 


Dear Mr. Wisman: 



40 CFR Part 415 

Effluent Limitations Guidelines and 
Standards of Performance and 
Pretreatment for Inorganic Chemicals 
Manufacturing Point Source Category 


The following comments are submitted in connection with the proposed Effluent 
Limitations Guidelines (40 CFR Part 415) which were published in the Federal 
Register, Volume 38, Number 196, on October 11, 1973, pages 28174 through 28202. 


General - Since Section 304 (b) of the Water Pollution Control Act requires the 
Administrator to publish regulations providing guidelines to be used ns a tool for 
establishing effluent limitations, we recommend that the guidelines be established 
aa a rouge for application in a flexible manner and not as strict standards applicable 
without exception throughout the industry. Olin accordingly endorses the Manu¬ 
facturing Chemists Association's position relative to this matter as was stated in 
Mr. W. J. Driver's letter of October 17, 1973, addressed to Mr. Russell E. Train. 
Also, we have considerable concern regarding the pretreatinent standards which 
essentially prohibit future industrial participation in municipal treatment facilities 
in that industry must apply the "beat available demonstrated control technology, 
processes, operating technology..." prior to discharge to a municipal system. 

Subpar t F - C hlorin e and S o dium or Potassiu m 
Hydroxide Production Subcatoyory 

1. Effluent lim itati ons for 1077, Best Practicable Control Tcchnolocy - The phrase 
"best practicable cont-ol technology currently available" was adopted by 
CongrefjH ns the Phase I (1977) standard. It appears from the legislative history 
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that "bent practicable" wai intended to be a more stringent .and more comprehcnsivc- 
standard than the ro called "industry equivalent to secondary treatment," which 
connotes 85 to 90 percent BOD^ removal. The requirement was to be established 
by reference to the average of the best performers in on industry category. 

Of the 28 currently operating mercury cell facilities in the United States, EPA 
cited two (EPA dcsignations-130 and 144) as exemplary, and one (EPA designation- 
098, outside the U.S.) as provisionally exemplary in establishing the best prac¬ 
ticable control technology. One <.( these (130) involves a singularly unique 
situation, employing potassium chloride brine (as contrasted to sodium chloride 
brine) as the process raw material. None of the three exemplary plants has a 
production capacity in excess of 300 tons per day of chlorine. However, about 
one-third of the existing mercury cell chlorine capacity c-omes from larger facil- 
ties. Moreover, EPA did not include consideration of those'facilities wich have 
older and still viable cells that arc small in terms of individual cell production 
capacity but have the highest mercury inventory on s per ton of chlorine pro¬ 
duction basis. 


Contrary to Congressional intent, EPA has based its dissolved mercury effluent 
limitation of 0.00014 pounds per ton of chlorine produced on the performance 
of one exemplary plant rather than the average of the best performers in 
the industry. Although this level of discharge has been achieved by the 
exemplary plant, it should not be adopted as a general limitation since it does 
not provide for variations in plant site and age, raw material selection and 
availability, complexity and geographic location. Therefore, Olin proposes 
that the dissolve mercury effluent guideline limitation definition be set in the 
form of a range having its high end based on an achievable mercury discharge 
level of 0.1 pounds per day (monthly average) and the low end representing 
the achievement of the above mentioned exemplary plant. This upper discharge 
level has been widely accepted within the EPA as representing best current 
technology as witnessed by issuance in 1973 of two NPDES permits at this 
level to Olin plants and at least two more permits to other manufacturers. 

Based on an average size mercury cell chlorine plant of 300 tons per day chlorine 
production, this equates to 0.0003 pounds of mercury per ton of chlorine pro¬ 
duced. The recommended range would therefore be 0.00014 to 0.0003 pounds 
of mercury discharged per ton of chlorine produced. 


Further, based on EPA values of an average of 0.15 pounds of mercury being 
discharged per day from the 28 existing mercury-cell facilities (.0005 lb. 
mercury per ton chlovine), a total of about 4 pounds per day of mercury is 
dlschai b cd lu Ihc United-States from the chloi-alk.li Indusb y.- Since the-ac - 
28 facilities produce approximately 7600 tons per day of chlorine, application 
of the proposed EPA 1977 limitation of 0-00014 lb. mercury per ton of chlorine 
would reduce the total mercury effluent to 1.1 pounds per day. The concept 
of spending large sums of money to reduce the mercury effluent of the entire 
chlor-alkali industry by only three pounds per day as required in the proposed 
limitations is not economically or environmentally justifiable. A regulation 
allowing judicious application of a range of values would be much to the national 
benefit . 
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2. Effluent I.imitation.-, Guidelin es for 1983 - The proposed limitation for chlor- 
• alkali plants is "no discharge of process waste water pollutants" . In speci¬ 
fying zero discharge EPA ignores such important factors as, spills and non- 
recyclahle wastes, waste treatment plant failures or interruptions, and Acts 
of God. EPA simply states that the technology, exists to reach "zero" discharge 
by 1983. Olin agrees that theoretically this is true, but we believe the Congress 
intended that the very best information bo employed in examining the technology 
and economics of each product before establishing the regulations. This has 
not been done. We object strongly to the economics EPA has used to justify 
"aero" discharge. The EPA-recommended procedure for chlor-alkali plants 
to achieve "zero" discharge ia sale of spent sulfuric acid, decomposition and 
evaporation of waste hypochlorite to reusable salt or manufacture and sale 
of hydrochloric acid from hypochlorite and evaporation of all other process 
waato water streams after mercury removal tjeliminate dissolved solids. 

For a 175 ton per day chlorine plant, EPA estimates the additional cost for 
achieving zero discharge, after spending an, estimated $2.14 per ton of 
chlorine for best practicable treatment, to be $.66 per ton of chlorine. The 
flguro is more realistically an additional $2.00 to $3.00 per ton of chlorine. 

EPA gave $50,000 as the cost of an evaporator system and $200,000 for hypo¬ 
chlorite disposal. More realistic figures arc $300,000 for the evaporator 
(three effects required) and $400,000 for hypochlorite control. EPA Gave 
electrical energy coot as $1,000 per year and steam cost of $5,000 per year 
to obtain zero .discharge for a 175 ton per day chlorine plant. Olin estimates 
at present day power costs these figures would be $12,000 for electric energy 
cost and $48,000 for ateam cost for this size plant. (Even these costs are 
expected to rise in the near future) These discrepancies point out the erroneous 
economics used to support achievement of "zero" discharge. Also, the setting 
of the zero discharge limitation at this time by-passes the legislative time table 
which provides, in Section 315 of the Water Pollution Control Act, for a National 
Study Commission. This Commission is to study in detail all aspects of achiev¬ 
ing or not achieving by July 1, 1983 the goals set in Section 301 (b) of the Act 
(best available technology economically achievable) . 

Olin has estimated that it would require in excess of $2,000,000 additional 
capital expenditure and $625,000 additional operating expenditure to achieve 
no discharge of process waste water pollutants at its chlor-alkali facilities. 

This expenditure of between $4.00 and $5.00 of capital per annual ton of 
chlorine would accomplish the elimination of waste streams which are innocuous 
to most receiving streams. Here again is a case of establishing an unrealistic 
limitation which cannot be supported on an economic basis and which will have 
little, if any, beneficial effect on the environment. The outstanding effect of the 
"zero" discharge limitation will he nr. .ncrcase in the cost of ch'orine *>y approx¬ 
imately 10". which will be reflected in the cost of chlorine-consuming product 
such nti plastics, paper products, textiles, etc. and in the cost of municipal 
waste treatment. 
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The co:.t estimates, economic Impact and treatment cost? to achieve the effluent 
reduction*, attainable by the application of the bcr.t practicable treatment 
currently available and by application of ti e best available treatment econom¬ 
ically achievable have not been demonstrated. It is understandable that cost 
evaluations are off by a significant factor since in the KIVv estimate it is ack¬ 
nowledge d that installed costs did not include auxiliary equipment such as boilers 
or cooling towers, major buildings, land purchase or other costs specific to each 
application. 

Subpart 11 - Hydrofl uor ic Acid Production Subcatcgory 

In order to avoid generally recognized, serious air pollution problems resulting 
from the production of hydrofluoric acid the calcium sulfate is usually quenched 
by slui vying in water. The slurry system will contain some impurities originating 
in the raw material fluorspar, calcium sulfate and fluorides. The proposed "no 
discharge" conceivably calls for total reuse of all process water including the 
above-mentioned quench water. Where impoundment and recycle arc practiced, 
rainfall in excess of evaporation loss may preclude the recycle of all water. Olin 
proposes that an allowance be made for the release of excess recycle water. 

Subpart U - Sulfu r ic Acid Production Subcategory 

We believe that double absorption sulfur-burning sulfuric acid plants can meet 
the proposed rules for "no discharge" of process waste water pollutants. However, 
we strongly object to the rule that there should be no process waste water discharge 
from a single absorption sulfur-burning sulfuric acid plant where the plant meets 
air quality standards through the use of a tail gas clean up system. On page 28177 
of the Federal Register it is recognized that tail gases for these sulfuric acid plants 
can be scrubbed and treated. On page 222 of ‘he "Development Document for 
Proposed Mflucnt Limitations Guidelines" it is stated that SO 2 scrubber effluent 
should be minimized on existing installations and no watevborne wastes should 
be allowed from future S0 2 removal system. On page 230 of this document it 
states in the last paragraph that existing S0 2 control systems which discharge 
waterborne waste can he made wastefrec by concentration and recovery of sodium 
sulfate which can be sold. Before Olin provided purge stream treatment of its 
Curtis Bay, Maryland sulfuric acid plant, the possibility of selling or even giving 
away the sodium sulfate was investigated. However, no customers or takers 
could be found. ........ . 71 7.7—7“._._ 

It would appear that those plants that have pioneered in the development of pollution 
control technology and have installed equipment thought to be acceptable to Federal 
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and Slate authorities in e being penalised for this effort. Past effort to reduce pol¬ 
lution should not RO tin) ' cognized when the waterborne wrote products resulting 
from these » .Torts are modest and are compatible with the receiving waters. The 
rules should he amended to permit the discharge of treated waste water from air 
pollution control facilities in a single absorption sulfur-burning sulfuric acid 
plant whei e j.H has been adjusted and the sulfate discharge is compatible with 
the re-civi.'R waters. 


Olin offers these objections and recommendations for change of the proposed 
rules hoping to affect tho development of effluent limitations that offer the 
optimum benefits to the country both environmentally and economically. 


CLK/ms 


Yours very truly, 
Olin Corporation 


/ 

Director of Fnginecring r/tcl 
Environmental Affairs 
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pig; icHT operations 


OtCKM A WILSON 

QrOuO V»f •• Pit'i'iirn. 


II. S. Er.vii I :• I !T alnet ion Agency 

I rtfrirmr: I ion Center 
Washington, D.C. 2(>V>0 

AI Iout I on: Mr. Philip H. Wismon 


REGISTERED VAIL 
RETURN RFCEIPT REQUESTED 

November 7, 1973 


Gent lemon: 

Pltvicg j CC .>|»| our comments in response to tho Proposed Rules, published 
in I ho Fed.-i il Register October II, 1973, establishing ffflucnt limi- 
to I Ions , i i««k-linos .md Standards of Performance and Pi o Irea'ivont for 
Inorganic Chemicals, f*uiufacfur ing Point Sources Category. Iho comments 
nre mode wi ill reference to those sections of tho Guidelines end other 
reference Documents p-'i* loin ir t g to the production of titanium dioxide and 
oro dotailfcd in Iho attached Exhibit A. 

Wo believe that if the proposed Guidelines arc promulgated in the present 
form they will hove o pi ofound adverse impact on the national economy, 
tho titanium dioxide pigment industiy, and N L Industries, Inc., Titanium 
Pigment Division. Our analysis of tho Guidelines and supplementary 
Documents shov'S many seeming innertirue ies, false assumptions and erroneous 
conclusions. We respectfully urgo a complete rc-evaluation of there 
Guidelines before they are promulgated, in your re-evaluation we invite 
your cons idem Hon to the points set forth in tho attached Exhibit A. 
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Very ti u I y yours, 



Group Vice I resident 


’ 4*18 

100 Ow.ilirr Avi .iiie, South Amt 'y. N J. 08870 • (201) 721 51400 
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TIT AIM U.'l KlCMCiVi* DIVISION 

JijriJPOj.TVY (continued) 

'J'lio Dovoloj'i.i >nt Document lists tiro various factors considered 
for bo.'st practical technology and bout available technology (i\i.,om 
3S3 ami 3f»9) . band availability or land us - j*o.licy are not listed 
and app v.r not to have boon considered. Certainly Loose are i.-a jor 
factors when considering cither tiro boat practical or best avail¬ 
able technology for the reduction of liquid of fluents from a 
titanium dioxide plant. 



ENERGY C O NSllMPT i ON 

• • 

An .important factor in considering the treatment technologies 
advocated in the Development Document is tlieir energy consumption. 
The contractor has assumed energy costs and availability which 
seem to disregard the predictions for the period covered by the 
Guidelines. Neutralisation processes require energy for grinding 
and mixing of reactants* and for filtering and transport of 
sludges to a landfill site. Energy is required for the production 
of lime or other neutralizing agents. Other processed discussed 
by the contractor, such as demineralization, multi-effect, evapora- 
‘'Dd acid concentration all have their own energy demands, 
some of them very high. We have estimated, for example, that one 
acid recovery process requires about one ton of fuel oil in order 
to recover one ton of sulfur contained in the concentrated acid. 
This consumption of an increasingly scarce resource, oil, to 
recover one ton of widely available and inexpensive sulfur is not 
in the national interest. 


GUI PET. INK I’f.F.y I'Vn.l TV 

The Proposed Guidelines are blanket rules which fail to take 
into account, unique foal vires at individual existing plants. Some 
plants have no land available for landfilling; indeed, some may 
not have t lie land necessary for the construction of the treatment 
facilities, that, would be required. Other factors not taken into 
account »«ro the ago, location, water supply, and product mix of 
the plant:;, For example* one of the N L plants produce.; non- 
pigmontaiy Ti0 2 . This is a unique product, for the qlass and 
ceramic industries. The process yields dilute effluents that 
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N b i i JUITST ’• • INC. 

Ti'iVt.'s'i L'-t di v.'.vroii 


GU I delin k y r. 


-■•I biJ.T yv (cent inuocl) 


would be uniquely expensive to tio.it. 
process equipment at thin plant yields 
suitable for acid recovery. The* best 
not the same tor al.l plants because of 
the unique and peculiar factors of eac 


Further, the existing 
dilute effluents not 
practical technology ic 
limitations imposed by 
h plant. 


The Guidelines should be 
to the numerous plant by plant 
used by the contractor. 


flexible with consideration given 
exceptions to the "model plant" 


hACK 07 FATED CONTROL TCCTIMOLQGY 


The technology required to achieve the low Guideline levels, 
has not been demonstrated on Ti02 plant effluent streams. The 
contractor has assumed the successful transfer of technology from 
other processes, an assumption that remains to be proven viable. 

The Development Document states (Abstract, Page iii, 2nd paragraph) 
"The standards of performance and pretreatment standards for new 
sources contained herein set forth the degree of effluent reduction 
which is achievable through the application of the best available 

demonstrated control technology,." No control technology has 

been demonstrated that would enable TiC >2 manufacturing plants to 
meet the Proposed Limitations, Guidelines, and Standards of 
Performance published October 11, 1973. 


COSTS AND COST DU. PPIT 

Costs arc one of the most important, and one of the most 
difficult factors to be evaluated, yet the technologies must be 
economically achievable." V. T e believe the costs in the Develop¬ 
ment Document to be low by a factor of two to four. More 
specifically, the costs lor neutralization at an N L ‘sulfate 
plant were recently estimated by a consulting organization at 
$142/ton of product as compared to the EPA contractor's estimate 
of $82/ton of product. Even at this cost, the treatment would 
not meet the Proposed Guideline limits. 


4 . 9?2 
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• MANUFACTURING CHEMISTS ASSOCIATION 

ta?S CONNECTICUT AVENUE. N W WASHINGTON. D. C. 20009 (202) 483 6126 



WILLIAM J. DRIVER 

PRESIDENT 


November 12, 1973 


Honorable Rissell E. Train 
Administrator 

U. S. Environmental Protection Agency 
401 M Street, S, W. 

Washington, D. C. 20460 

Dear Mr. Train: 


.. . T\ letter , iS ^ ln SUpport of our October 17, 1973 recommendation 
that the Agency s effluent limitations program be redirected. 

We believe that the proposed EPA effluent guidelines are not 
consistent with the requirements of the Federal Water Pollution 
Controi Act Amendments of 1972 and that the proposed effluent 

ii^ a . 10nS ln thS guidelines go far beyond the effluent reductions 
which Congress intended. 

.. believe that if the suggested effluent limitations in 

arC adopted and used as standards or requirements by 
the EPA s Regional Offices, the regulations will violate the 
Administrative Procedure Act. 


Procedure Act requires that an adjudicatory 
of a fL where the facts are within the knowledge or province 

° a °; a articular party. Since only the discharger (s) subject 
to a subcategori of a guideline know whether the facts support that 

for suhLr qUirCmen ^ S Can be mSt ' an ad 3udicatory hearing is mandated 
for subcategories where the requirements are at issue. 

•Pr« a ^« i0 ' onfir "> ed this in Section 7.02 of his Administrative Law 
He said that an opportunity for a trial should be giT^T 
where adjudicative facts are: 

^ ri S SiCaUy thC klnd ° f facts that ordinarily ought not 
to be de.ermined without giving the parties a chance to 

know and to meet any evidence that may be unfavorable to them." 


I 
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Honorablo Rusfjcll E. Train 

Piiyo two * 

November 12, 1973 


Thus, it is concluded that, if pollutant loadings are con¬ 
sidered requirements as opposed to guidance, particular parties 
affected by subcategory loadings can require adjudicatory hearings 
These hearings will bring out the basis for imposing any such 

requirement on them, since the facts are within their province and 
apply only to them. 

To prevent early litigation on the question of whether the EPA 
should hold adjudicatory hearings, EPA should publish the procedures 
EPA will follow in implementing the guidelines. Because EPA will 
be issuing thousands of permits, the EPA procedure should state 
that the documents are only to be applied with discretion as 
^uidpefi. The procedure should also state that less stringent limits 
may be set for individual plants whore the guidelines effluent 
limitations are not achievable. 

It is also suggested that EPA issue a policy directive to its 
Regional Offices directing them to use the limitations as a guide, 
allowing the Regional Office the opportunity to adjudicate with 
the discharger the reasonableness of achieving the load limits in 
the guidelines. 

Furthermore, even if the effluent limitations in the guidelines 
are used as guidance, we question whether the guidelines were 
intended to include specific effluent limitations. Section 304(b) 
requires the Administrator to promulgate regulations providing 
guidelines, v^hich are to be used as a tool in establishing effluent 
limitations. The guidelines were not intended to set forth specific 
effluent limitations, production-based or not. Production-based 
effluent limitations go beyond the requirements of Section 304(b). 

. Section 304(b) requires that the guidelines specify the level 

of effluent reducti on attainable . Effluent reductions —"T3t- 

specific effluent limitations — are the basis for determining 
whether best practicable control technology or best available 
technology is achieved by classes or categories of sources. The 
other factors to be considered in determining the required control 

(B) S !nd S 3"tbM2)(8n 9 ne °' SSary are Set OUt ln Secti ° ns 304<b,(1 > 
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' Honorable Russell E. Train 
Page three 
November 12, 1973 


Sections 301(b)(1)(A) and 301(b)(2)(A) only provide for the 
administrative achievement of effluent limitations by technology. 
These sections do not provide that effluent limitations be set 
forth in the guidelines. Congress intended that a uniform system 
of efflue nt reductions be specified in the guidelines ~ not uniform 
limitations based on production. 

The suggested production-based effluent limitations go beyond 
effluent reducti ons which are attainable through technology under 
Section 304(b) (1) (A) and Section 304 (b) # (2) (A). There are inherent 
faults in the production approach which lead to far too stringent 
pollutant reductions in many cases. The variation in water usage 
and diverse process considerations are not taken into consideration 
in such an approach. 

To further establish the unreasonableness of the effluent 
reductions in the guidelines, we would like to point out that 
Congress in the Senate Report expressed the expectation that 95 
to 99% removal of pollutants be achieved by 1983. Many of the 
1977 reductions are at these levels and beyond them. The Inorganic 
Guidelines provide for zero discharge of pollutants for 14 out of 
22 product subcategories. 

For guidelines which specify removal efficiencies of 95% to 
zero discharge by 1977, the guidelines have not specified the 
measures and practices to be considered under Section 304(b)(2) 

Even the requirements of Section 304(b)(1) have only been partly 
met. To require the application of best available technology 
economically achievable in 1977, both the requirements of best 
practicable control technology and best available technology must 
be taken into account. 

Zero discharge is in theory achievable if all involved variable 
factors are resolved and the ultimate disposal of waste residuals 
is allowed under other provisions of law and all other environmental 
consequences and stresses are acceptable to all segments of our 
society. This is not to imply that the imposition of zero discharge 
is indeed feasible in practice. The unrestricted application of 
technology makes most things possible, but the sacrifices are 
great and the economic, social, and environmental consequences 
would be unacceptable in most instances. The guidelines in 
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* Page'four 

November 12, 1973 


establishing zero discharge requirements have not considered the 
affordability of the total cost to a particular industry of 
achieving zero discharge as well as the effluent reduction 

benefits of going to zero discharge by 1977 instead of 1983 or 
later. 

Congress established the National Study Commission (NSC) 
under Section 315 to evaluate all aspects of the total economic, 
social, and environmental effects of achieving or not achieving 
the effluent limitations and goals set forth for 1983. The NSC 
report must be submitted by October 19*• 1975. Congress intended 
that there be a review of the impact of the 1983 effluent limitations 
before the limits are implemented. 

The practical result of applying many of the 1977 effluent 
limitations is that extensive process and procedural innovations, 
changes in operating methods, and very substantial process changes 
will be necessary to meet the guidelines. Best practicable control 
technology currently available is defined on page 101 of the House 
Consideration of October 4, 1972 as the: 

treatment facilities at the end of a manufacturing, 

agricultural, or other process rather than control 

technology within the process itself." 

» 

Certainly some process changes may be required by 1977 under 
Section 304(b)(1)(B), but very substantial changes in processing 
are not required until 1983 under Section 304(b)(2)(A). The 
guidelines for 1977 would mandate all types of process changes 
immediately to meet the levels of reduction. 

Besides, even if process changes were required by the Act, the 
control technology for 1977 is not "currently available" for those 
processes specified.^ In many instances technology cannot bo 
transferred to treat certain types of troublesome effluents. We 
feel that the EPA has not demonstrated that the technology is 
currently available within a 

"reasonable level of engineering and economic confidence 

in the viability of the process." 

as set out on page 101 of the House Consideration of October 4, 1972. 


! 
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It should be further pointed out that Section 301(b)(2)(A) 
places the burden upon the Administrator to show that zero dis¬ 
charge is technologically and economically achievable. This has 
not been done. The guidelines fail to recognize the position 
taken by Mr. Ruckelshaus that the discharge of pollutants on 
) land is not zero discharge but merely tertiary treatment. The 

water has to go somewhere. 

These matters relate to a number of point source categories 
for which the Agency has or intends to publish proposed rules. 

Of specific concern to our member companies arc the phosphate 
manufacturing, plastics and synthetics, inorganic chemicals, and 
organic chemicals point source categories. We encourage the 
Agency to alter its approach so as to bring about more orderly 
water pollution control programs under the law. 

Sincerely, 

wyj. Driver 
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Hr. W. J- .‘JrIvor 
Prcollcnc 

lumui aatariu. Caciiluto Anooclatlon 
1 i.*!i C:n\\\ '.t tJCMt Avenue. ii.ll. 
M.-iUhlr-ton, n.C. 20309 

Dear Hr. Ur Ivor: 


V.»« critor Vos aiiioj to reoprvil to t'nc cofTter.cn of your 

Association vnlcit rcTac'.t that t*.n .Y'ua.y veJiroet lt » arprouaa to 
cJta')ll:«nl:’i off luo-it 11. italics.: ui.vl. me i ;;i ;uant to :..'.ottov».i o"l 
ur.d 334 o£ t.’io l-'o.Cnral • atcr Vol I'-rion Can Ltd .cr., an .* ..'uiu 

there aro Ic.utierj in cita-ii..ilu;; C..«.ao ".u>!wllu.nt Hcjw'j ox t.v. 
cor plc;:l ty :.ot or.iv of c.r. Ijuy-un •• of t o Act out nine tie Jjv;.u t;.i •••*r 
of plants rtlc.'.iu ti.o nv;.« inourtrl^l cat. cri-.t 1 m* u.->jiu to n r*.-, 
vitli your roasi;.;: oil the Act ta.it LI s I.nvlrn;*: mml Protection A, o.uty 
(LI7.) la procccola;:, in an u:»Ju3tifi*.J .tanner. 


You *i.iv r . mi-'cctci? that oar \ rac.ver vi ror a lop cl ;r 
ral loHic-j violate t.:o Ja'i.'.Lrnrlvo Vrru; Aura ..:t a-»i Inac 
nearin'8 ni.oulu l>o pro'/iwi. tl. i..o An. ini: *. rariv.** freer''.re .r 
ri'juirt-o tor :il .*« a c.w lnlutv..:. *.v» rules;! 


Vflu.-.f 


uo^'nii ; 

C 

•v, o..iy 


•.. jrv 


v 


u* *a rui.'.a arc retire.. , y statute Ll) l)i! . (tluw 1 lit! w.i* . wUl'U d> u* T 
op; ortualty tar aa a-.,, .u-y u;ari.»;.... ^ ; . J.»*'}.}(. ). ^.Uxcr 

j~ctioa»i hi, 3/4 n:u or t.-.o I'.TOA Jo r.at retail's a o.arln; at -u* 

Imc aloun ru'iuiru tut t.o eocluoit ..«• ..iju on t. •.« n .c..ru at» .r o’-. it 

far ‘tcivlu I odievo t.. »t Lucre Is no Vasia for your t.a.it«.utlon i v - 
a.iould provi.a a ■ r. ijuaicacory »ri:v. . ii:. .ojltlc.i l..a *>«;au a»*ir a 
in recent v.; o ;.v.rt *.:.al'ilo.:J. :**„• . I 3 •*« -lly *.y ~ 


L i >U'i i>t. >ii > ai t< > »> 

i.t..t vo'.:t ..iSCo '1' 

an l.'.ii a i \>. o. .. . A. tan , : j «... 

« i. . 1 . ^ .) J.i.u.i «.»*.; .a V *■«. .in 

• f.r.au'ja the rui . . i.;!;: , i.; ..lrr- 


■. J /••/ (!•/.) na . ..it. i ‘.c. ; v. . i. . *. 

u. ii. 2 (J . 1 ul.'j call vour at« .. 

v. --.v v. . . r vj. V. Ai 1J -1 (.■ .... 

an v. lentf vv ..•• i.-ans: la rat rn-virrh ...*ral/ 
«« •. tm:ar « a 1J .it :•! cui^ar of sotrCv J. 


Vith rcnu-'ct 
only ulduncs ana 


to :a ..PA ..hnulc r.pcciiv tV.it t’:c “Mli'.-iira-* - - ctu 

are i.o. -aa.l-.tory ia c..a rarurncu of permits, wale* 
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voulu allow et tl>« of leawenco of a permit an opportunity to 
dotes ai.'.s t.’ti! reisei'.nbloncaa of u particular cf/luer.c JLiultatleu or. 
tfco basis of t*:*? in:iviJ\ai nlrnc nitcaclr-n, it la cur opinion t.mt 
*«ch ea vy-ronca •-jei a cor.trce.ct t:.o elr-ir .'emir. ic-ta oi c.a*. Act. 

Ihc basic approach v! too » ; .ce is tc achieve natlo::aily unliorn eteu '.ivc'a 
00 th.it r^Alutoro nay uot t.jflvu unfair ccer.onic aevaet.* ;ft by ieuecirj 
ir. Sullen vita 1'.i'.fure.r-cr.t j»roccuurca. *'is uulfor-lty would c.: 
loat If inilvi-cnl coxt-oaaeJ variance* conic' L; r.rentri, yureicnlarly 
vbcu t..a rt in.,af.i.i .:.•/ be u; 'lie- throw; .h a remit pro :sae. c.aij.iatcrcd 
by j Stoic w!J.c:» uay have wif Curanr. attitudes towards variance cpsli- 
caticru. .-cr u.-.l* reams, t..v ...nich iir.es uc.it cicanJi ;.j .:c tie-.illy 
uni torn It* iietinr.j t> be lr.ylivnaiuti by c..u ivric leu vat a or 

• 1 I « #•, I#**# i «f • a f •• < •• a » *. f . . - ^ , . _i / , . - j ... 

• - *• . -•**••* •• »U •• •«• w^.. * HI i*, ltr ,y P'Utilt 

Conjruss certainly ci.,c :.o iu cli.'.a <k edict .* # or ;vct.k,j 

4JJ t:;st t :.a factors to *>u canal.: ;rcU ia r.ct:in; citl- ’i t nt ieear-n, 
vhica aru litdcrUd in Lection i'.-i, are*auco to eu applied vacs isrulrs; 
individu.illcu'i scr.rits tuner aoeexen Atif. lc eloulJ l*.t pointed out t .it 
4*.-ctic*.i ir. listin' r.u» coalitions to ba i—on* i is; all a 

iaauad a..uir t.vic section, contain* s-.o reSureeco to ccctlcn Jf.i aite jj-,& 
several ot..ar sccticnj arc r?*ei:i-eilv rr.nrcrateo. :.>t;.over, ci:;y r; 
tna fuits.'a -.•cclzi—.i tn acetic i S's.'. cli .*j.y only r.cusa i; t .>./ are 

to be co'..jsiiwtc.u on t.i islevery-vice basis, d.j; y total cuct cf tucLealor.y 
in relation to etfluont reduction benefits. usb i.on-v. tc-* quality 
cnvito.i.vutal l -ract, lucleec. , i .jr r ttflu - *.;t8. 


Xa fact, vltcra Cvaaross d*-i intend slue tl-eva Vo n por-iit* by-? ~r vis 
aailyslrt o' tbo ir.iiviot: vl nroblc. .i of •..crtical^.r tlXAcl./r^c*. it expressly 
I'tbvl.cu tor tala, Jr erica a. lie) trovlecs i-r a a i.'..‘lvie -..1 va.*la..cc 
fr<n; t..c l;i*> ctaa-lar.; InaeJ rti icgs.ouLc c; t:.c iuei/eual 

Jiacf.nr ,c-r n:.J s.ctlcn SVaUXl') ytc\*i--» f-r a Ljccliic v..rln »co ,uj 
water r.jiiity rc^uirtraass btneu on cset-bcecilt bni.jjcii.i:. Six.ilrr 
opportunity for iaJivJ.lvei variances rulatlnr. to t ;* aiec.-r c ot t icrrul 
pollataetn is rrovicid for i- uccicu ;i;£e). ‘,bp fail..r- c. etu.-.r .na 
aiailariv to paovldo /or this typo of IndlvlcunlLsei a-nlycis iu 
tee clou cairiot be lyrarcu. 


i'iaally, tbo ltriaintivo history coaflr-.es LPA'o iatcrprfctatlcn: 

Tao conferees latcini tbnt tba Aduin is tracer or t:.u State, 
an t? 1 ,* ca«o *ay la, will tnbo Cbu oeturiisatlou of tiic 
Lco-eor.ic lapact of «a clilacnt li-lent ion oa t:.« besia 
of cl;.ajJ3 aui cute :oriet of r oi:;t soar tea. a» eie tir.r.uis^c j 
fror. a plant by pla^e t'suiviratlca. iiot'ever. niter Jaly i t 
1977, eh* ovsar or operator of a plant r-sy wcr.U rt-liuf fron 


2 
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tiss rcqolr^-*aut to .,c'..icvo cfflunuc li-rltaticaa bnstJ ou 
test cvuiluJln trci.-.ala ;y e*ero*:ic.tliv achievable. S. iep. 

Ko. :?2- 12JJ. 92ad Con?., 2cd Sens.. 121 (i:>/2). 

Saunter H-jsir.la taVr.lcr.cj a etc tercet that vns uvea co.*n explicit* ’?,.o 
conferees latccu tunc C.«o factors described ia sartiou 3'.4(b) bo conri-arel 
only clicwa or cote -.urlwa oi* point searcca acd t.mt ausa factare 

not be connlJ^rif^ at the tlr.c of t.btt tuplicatian vZ cj effluent iialtutlcu 
to na laiivi.u.il »aint csurct -itl.iu cuca a category or clsua. " Vui. i, 
J*£ieiAti.^:;ifcjor£, P* 172. 

One f It—1 co~;.v..t it ou the legislative history la rlro rule via:. Kite 
rerrcct to v>.ct!.rr :*..a c-ii-li--- .'I.auid cat-bii*:: ivu:.u,x cfflwtu: 
reductions valc.i r.ro ecalevoblu. ruU'.c;.L'.43 specific oisiucnt limitations, 
tho coufertneo ca—aitteo specifically provided ::.ac: 

"Lacept ns provided la r.cctica 131(c) of this Act, Cao 
iatcut ai tbs Can resj lr tbit c;/iaaat llaHat'cau 
applicable to Individual point source a vie hi i & ;lven 
catr;.ory or clo^a bo sr. tailor i m -atalblo. T:.c 
Aduluittrotor Is cxi-ecu! to bo ficelei ia hia culdi- 
liaco under suoscctica (b) e* til: raceIon, lo as to 
assure that similar pelct enure.* a vitu nluiiar 
unnr.iiiiriailws, r*. arul-tas m „ :.*ir looutiru or the 
nature o Z tb* vator Into vliicu etc discharge la v-ads, 

••ill : i'.A yitll.il.* £mC»lii% ,» . • ...j>. ..o. 

92-1130, 92ad Coug., ltd ices.. 120 (1972). 

la sedition, you tpueetica taa validity of P?A cstcbll-ulnproductlorn- 
bascJ eel-ulit.ws. ’..'hilo tuc Act d/mo to: to tun ...tct Iora.it tn* 

fuldolla'.e am to tab:, It cc.ru.ialy detn r.ot rrocluda empress!.i-. efilusat 
llcltutlone in teres of to a.'-ouat of p.jiiutvijt w.ic i ra/ lo w.:i.;jr ; cw for 
a correspond la? a-r.ur.t of ci.d i<ro_ ^ct produced. 12.8 lcriaiutivu hiutory 
confirms tnac tea-re;o auticirutcd tiist t::is voulu In fee: occur: i:i ro 

cuau, .noVuVf.r, ib.ojld any plant Lc cllcoud to diocusri'c roro rallutcr.ts 
P- C .r .SjLSTZ.'MM**, t:.4r. la dccl;ul by t.at Pa-n leva’.* (c.'.rr.ajis 
•“uuu; «. ,.o. 92c» Cca ;., *ut i.an., id (1/71). V:.at :cr 

such ayproeeb Is Ir.o'r'ro. rlatc vltii rcarece to a-y pcrtlcclcr 
or seb-cati v ory oi Industries la, of course, a f-.ctual :.;i:tnr but It la 
not, sa you 6u.-,r«at, an l::dofr.c*lblo oryro.ic'.i to setting tuc Mtcndarcj. 

Any objoctlota you neve to a farticular category or s-.ib-cnto-ory c.«auld 
bu ejile vltu rclurcuco to your co^tcacs ca taa i ropo icd suidulincs. 

rioslly, 1 voclu 11!.o to dlscuna vliat I porvelvu to lii voar Interpreter 1: 
tbst since Cot:;rc3o did aot opec/.fIcally yrevido fer to Jlac^cr^o* until 


y 




70 


•t least l?;!, CPA 1 o precluded !»•' r.h*i ot.-.tu 1 . c /run rciulrlns Chiu dcr.ree 
ot control in 1977. It lo t..* p^nitlon of I .PA time t!su of do..:reca 

vjs Lo cl.vi up the ul>ra of t'.ilj country ru eosr* an rotuiblc vtt:» .. - sal 
of Aehluvinr rot.*.1 * IJ'.inatiw of nil df.ac.vur; cs no lstcr than 1 vai. la 
c-itAVlluaiu. t :t» tvo-; .-.so ...vroacii i.o tt-vi* >:»nti:i~ ti.e i.o-ditcj-irce ; oa.l, 
tor.^rc.* .tc‘. tovlco'cJ tbs fact t'.nt certain industries could net :recced 
as can Idly as ctcsra thus t*-! ye red its r.’*jirc.t'nt9 tor ?rv*pt action 
Levari uchlaviaft to vi:a;-:»jc' iy rroviul:'.^. later!-. £.o.il3 v.:ic.t c o.v id^r 
the econo, lc oau evti.f.slogical proulaaa in rc-latlou to rue ties free.* 
t’trriLlf.e iur co :nll<nec. 

ihu/ever* la to V 07 i'o vo eonsidi-r Lhia to :vaa ti.it t!.u criteria 
cicaLliu.'.tu by Conjreao lo ticflrv sect pr..ct Jduolt cuiicroi tvchnolojy' 
i.'iilala ct:-.I.vc*-<.at ot ~t.a by 1^*77. la i.-Aablldai.r..; the 

"hast rvdetit-’.yle co-.cial tcs..uolo. y, ..PA uy cstcr-iit. • r.’vtc a cs- 
dicehr.r.'.e 1J-trader. It in fact ;Tdcticaslc ' ' 7 1..7 c.r •.‘■.at «!f;rc.» of 
linltdwiori is defiued la t;;o Act. «iuch*a CtCirainatlcn - if supported 
by tio iuciu - Coes not i.«o« t.iat i.I'A hao csciu 11shod a oast £v.iiit'.:c 
coatru.’ tcc..-.olocy ctau-are for lv77. ca yen ca.;,;ccc. 

I bollcvo that this approach carries out tht latent of Ccufres*. r.a 
indicated u'j the coutiuta cc the :vnjot* pcrtlcim.^a 1.. tno Acc'ticu of 
Clio 1772 .V‘.avl3«oca« "..'.intor .‘'os’u'.c, h t_o dieter on co.ifcreuca 
bill. os«.o It very clear test while polluters vero to cri.irva test 
y.astlc'.iiu icu_'ol.v/ a/ lv77 • v. ,.j «..t» i..c •• r.;;. tr. * /. JLniatr iti*:’ 
could tot re.vjiro compliance by an earlier cat.?. Ar.J cut Applied 
to tin 71 ’host n/aliable trciu.slo-y, ‘ vita re*--.cL to Welch .-a 

oalit Y»so .V..*inJaerator retains ti.c authority to tcsalre the r.pnllcucioa 
of taste controls ct in earlier .den. anj it la lntonoi.. t..at ac vill 
require thiir .iiplicsdoa at cue SvC-uc-ii: rrrsdesMo Yoi. b. 

hc. irlativa -.Isiocy, vp. 1C1-;. It is ti.-.ruiu.’c cicic 1 ..il Ce:. re.r 
lciutidcu di :c..arrc.t of rollut'.nts Lo b* clireirated as rasa sa poaciolo 
vithla the iiulistic.-.a prcociiacd la seeciona jdl /.j'.J ; ovcovcr. 

tala approach is a ooor.a o;<a lroa a prsctic.il ota.«i;-3iut as wall v ccaao 
the <!«*4*ll:;aa uaiaollc'.xJ by t '.n Ace ero oucsido dates - t«* f.pcci/ita 
der.roo of reduction c.uct be achieved not later tLar. 1977 cti ' r. Jt Inter 
than 1913 - andT.ay iir.icetios w.:ich can be .‘.cnicvco ».r c ycrticoler 
•onreo prior to Lh;*.t* dates will «ii.o resale ia sn bTiwacat c: \ - ct<r 
quality d«rir.j t..a iutcrio poriol. vaicu is certainly vituia chu cpiclt 
of td« Act. 5#o bcctloa 121(a). 

la oatuSlishiag tLo ruldellnao for "tcac practicable control 
t echos lo y to l? a apylicJ ia 1 .>77. :.l\\ Lsa the crirv.ri.1 specified 

la ccctlar.s >wl(b)(l)(A) and 2^1 (a)(1) end Ijo doteruince that iu rcro 
inatancoa those criteria. Althonr.h iuaa ccrlu-c.uc tiua t.;« eric lx is 
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sotabllidud for the culdollnc.i in 1C33, indicate that 'no diecnarfc' 
la ptacticnolo fur certain nourucd in ib7/. Li’A 1 m a not. no you iu-iicstcd. 
Ignored trcjuiraraata of station 301(h)(2). These rcquircnantn veru 
oir.->ly i;u??lie..jlo to thaj-' * isy.it ions. 1 /mIIo you r. : v ulanfroo Cant 
EPA't; co. elusions e.-a JuutJ; 
i.e. v‘.:?t!:nr tr.t yrv.'S c co 
,uui\ aui..i.MCc4'/' co* i-core.u, 

of R :»7 r I r.intert ?u of -t-be rc-.’til cv. nfu of “the Act by IIVA (1 


IcJ c:t the bsria of fir. i:.£or. - -atiou cvr. liable, 
le, ter.: vjl.jyicnl, r.r i yrscssa fattore have 
,c...:r ui v a ; -.r< >- - .uiiC docy hat. vtoyi.ee- ovibeacu 


requir*. 


ocJt i‘.v.ili_uxu t: 


w\ iv77). Is Is iiOlfily a t.wiiiltul 
dirar.ru. as.-.t vita t. - e ai«.*qu..>y of cms Information La rapport. within-tlva 
apeclfirl psrac :tuv*£i, a fir/ii-:.* Clint no uiccharr.c. is in fact •practicable. - ' 
llov. ver. n dntr.llc.l ui.-.cuorica of tuo la.sJri for those findings in BuJchcr 
relevant uer «•>;>tuj'riatn to j i.i.iv.rly veupsud to the queasious ycu have 
raised at thia ti.-u. 

• • 

Kith respect to this ro*’.i.ral subject. I would ni-c or.o finul cerarunt. 

I fo-il t: - at your jovltiou th.'.c o vo-diica\r,.a standard is only to be 
required in 19 >3 in ur.tcrr.blo l'toa u poire;* ctundvoii; t no veil ex a lcrnl 
ouo because this a-vroacii often require 2PA to , emit iu 1777 a -t/rct 

of ef flaunt rcdjci.ua which v.-.uid bo leer- serinpout t.‘.au the fuel 11: leu 
are capable of 2ciiu\ and would perhaps ir. '.are inataa :cs reward t..o. - c- 


courcua 


!i_vo failed lo is p.-Aluiicr. «-.c e.-rut c:,ei| 


uvea 


though it v.mc avaiLdiila. Ac- t'.e le,viola; Ivo history :.eaicacc*.i t uc;r rct:i 
clearly rsviofovd t.'-l - in .1/7. f'i» A *.-.1 *i.-f.rsnor e-a-ld req-.irc* tceb-.olc;” 
that van rot widely In u«o If It vere available oni i;. control yrr.ctircs 
in the indue cry were vnifurnly in.ade^uft*..-.. It would ’.•« on uuc.v.i Able poaitloi 
for 11? A to have to require r. i mecr detr.-c o£ control than no ciscl.arue 
dospitr t:»3 total nvnllrJiillt'.y of control i-:uir*ent to achieve that 
ll'itatloa at #.» ru.* .-MVialo core tor the ai 'vttca irtry. ucr.lv o j c.-o 
yr ..l n>» l',at id'A cc-ild r.f'S r:. - ivr> unci; a A* rac of u.>ntrol until i' l. 

Aj lu.i;* uj t.;c i.o cicctuVAU jc ./iard xs J*. uifli.d on ‘.he- basis %.■£ f.u csit* ri. 
opecilied by Con r< -is to oc c.>..;idcrcJ in J , .‘ , /7, 'd?A !;ia tl.o eut ;nrity to 
preccribo that Cait/c of contrul. 


Sincerely yours, 

V 

Alan G. Kirk, II 
AsrlsU'.ni: A.dniniaeraser for 

nnforce.'.out a;.J Central Counsel ("G-323) 

AGDW:ChTrick:blu:1/10/7A, ro. 511W,x50753 
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MArJUrACTUR1I' ! o CHE. r .ij3T3 ASSOCIATION 

lg25 CONNf.CfiC'JT AVFNUE N W » WASHINGTON. D C 20000 0 (202) 483 0126 


IVil LIAM J DH'VLR 
PRfSiOi ?/r 


November 12, 1973 



EPA Information Center 

U. S. Environ, ic.rtal Protection Agency 

Washington, D. C. 204o0 

Attention: Mr. Philip E. Wisman 


Subject: 40 CI’R Part 4.15 - Effluent Limitations 
Guidelines and Standards of Performance 
and Pretreatment for Ihorganic Chemicals 
Manufacturing Point Source Category 

Dear Sirs: 

*' 

This letter is submitted on behalf of the Manufacturing Chemist 
Association (MCA) with regard to proposed Effluent Limitations Guide 
lines and Standards of Performance and Pretreatment for Inorganic 
Chemicals Manufacturing Point Source Category (40 CFR Part 415), 
published in the FEDERAL REGISTER October 11, 1973. 

MCA is a non-profit trade association with 170 United States 
member companies representing more than 90 percent of the production 
capacity of basic industrial chemicals within this country. As 
manufacturers and handlers of the chemicals in question, our members 
ha ye a direct and critical interest in the proposed rules. 

We are pleased EPA has reaffirmed that total dissolved solids 
(Ta.j) per se do not cause deleterious effects in receiving waters 
and cannot be practicably limited by across the board application 
of tocd'nology. We concur in the concept of relating limits to 
specific "harmful" constituents, and we support the consideration 
the Agency has given to non-water quality and related cost/bonefit 
impacts. 
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. Our overall reaction to the proposed rules is one of serious 
concern, n3 a number of major and critical unresolved issues 
remain, namely: 

. the impracticable, if not impossible, imposition 
of economically prohibitive zero discharge; 

• the need for guidelines as a range for application 
in a flexible manner; 

• levels of control consistent with and supported by 
a demonstrated technological base; 

» • 

those factors mandated by Congress taken into 
account in the application of effluent limitations; 

. pretreatment standards which do not prohibit 

continued or future industrial participation in 
joint treatment facilities. 


We expressed those concerns in previous communications and 
now recommend that the Agency: 

. adjust its narrow interpretation of the Act and 
of Congressional intent, and 

. restructure its program to one of equitable enforce¬ 
ment of effluent limitations derived from a 
technically sound guidelines and standards base. 

Wo append herewith technical assessment comments and specific 
reactions developed by major producers of inorganic chemicals. A 
copy of related previous communications, listed as follows, can be 
supplied upon request: 

October 26, 1972 - letter by W. J. Driver to Allen Cywin, 
Director of EI’A Effluent Guidelines and Standards Division, 
-• -dative to a working document on off’uert limitation 
guidance for the inorganics industry category. 
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. November 21, 1972 - letter by H. B. Brown to Alien 
Cywin transmitting documents presented by chemical 
industry experts during EPA's November ]6, 1972, 
Effluent Guidelines Seminar - Inorganic Chemicals. 

. May 11, 1973 - letter by H. B. Brown to Dr. Martha 

Sager, Chairman, Effluent Standards and Water Quality 
Information Advisory Committee, relative to the 
Committee's functional activities in the EPA develop¬ 
ment of effluent limitations guidelines. 

. August 1, 1973 - letter by W.^ J. Driver to Allen 
Cywin relative to technical review comments on 
June 1973 draft Development Document for Effluent 
Limitations Guidelines and Standards of Performance 
for Inorganic Chemicals, Alkali and Chlorine 
Industries and Non-Fertilizer Phosphorus Chemicals 
Industry. 

. October 17, 1973 - letter by W. J. Driver to 

Administrator Train relative to the invitation to 
comment on proposed alternative approaches by which 
effluent limitations are to bo determined. 

. November 12, 1973 - letter by W. J. Driver to 

Administrator Train relative to legal and technical 
reasons for redirection of EPA effluent limitations 
program. 

Sincerely, 

v ‘ 

W. J. Driver 

Attaclvncnts 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 74-1258 

NATURAL RESOURCES DEFENSE COUNCIL, INC., 

Petitioner 


v. 


ENVIRONMENTAL PROTECTION AGENCY, 


Respondent 

CELANESE CORPORATION, et al., 

Intervenors 


CERTIFICATE OF SERVICE 

I certify that two reproduced copies of the Brief 

for the Respondent have been served upon counsel, by placing 

same in the United States mail, postage prepaid, properly 

addressed, this 13th day of September, 1974, to: 

Richard M. Hall, Esquire 

Augus Macbeth, Esquire 

Natural Resources Defense Council, Inc. 

15 West 44th Street 
New York, New York 10036 

Robert C. Barnard, Esquire 
Douglas E. Kliever, Esquire 
Charles F. Lettow, Esquire 
Cleary, Gottlieb, Stein & Hamilton 
1250 Connecticut Avenue, N. W. 

Washington, D. C. 20036 

- 

Attorney, Department of Justice 
Washington, D. C. 20530 




